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On November 15, 1376, the Parti Québdceois took office with the objec-
ive of achieving sovereignty for Quebec. Twenty-five years later, the Parti
Quebécois still holds office and the Prime Minister of Québec continues to
promote sovereignty as an objective to attain in the near future, perhaps
pefore the year 2005.

Hence, during a quarter of a century, Quebecers have debated about
sovereignty and they are still today called upon to discuss the political and
constitutional future of Québec. Two referendums have been held on such
status, on May 20, 1980, and October 30, 1995, and a third one could be
held if the Parti Québecois obtained another mandate to govern Québec.
These referendums have allowed Quebecers to participate in unprece-
dented democratic exercises, as did the work of several parliamentary bod-
ies that were created to determine the political and constitutional future of

Québecl.

If the question of Québec’s political future has been discussed in essen-
tially political and economic terms, the legal dimension of the debate has
never been totally absent. Many publicists have analysed the legal aspects
of Québec’s claim to independence and studied in particular the rules of
constitutional and international law that are applicable to such a claim?.

The debate on Québec's political status took a very juridical shape on
the eve of, and perhaps mostly after, October 20, 1995, referendum where
the YES camp came very close to a victory. Hence, the right of Québec to
choose its own future was put into question and put to the courts. The Su-
preme Court of Canada was eventually brought into the picture and ren-
dered an advisory opinion on August 20, 1998, which is seen, by the
National Assembly of Québec, as having a political importance.

I 3ee the Commission on the Political and Constitutional Future created by an Act to Estab-
lish the Commission on the Folitical and Constitutional Future of Quebec, 5.Q. 1990, ¢. 34
‘Appendix 9, the Committee to Examine Matters Relating to the Accession of Québec to
Suvereignty and the Committee to Examine any Offer of a New Conslitutional Partnership
created by an Act respecting the Frocess for Determining the Folitical and Constitutional
Future of Quebec, 5.0. 1351, ¢, 34 (Appendix 11). The regional commissions as the Na-
tional Commission on the future of Québec which were created to consult the population
of Quebec on the Draft Bill on Quebec Sovereignty (apperdiz 143 were not created by vir-
tue of a legislative act and proposed recommendations which 1=d to the drafting of Bill n©
[ on the Future of Quebec Appendix 15).

See the bibliography on Québec's Right of Self-determination which | have prepared for
the present Essays.
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At stake in this juridical debate, that this advisory has not brought to an
end. is the “the right to choose.” A right to choose that we will end<avour to
study in this final essay whose ambition is to propose a synthesis of 25 years
of arguments, debates and writings related to Québec’s right of self-
determination, as wel) as evaluate the impact of recent judicial and legisls-
tive developments that could have a decisive impact on the exercise of
such a right by Québec.

Since the Quiet Revolution, the successive governments of Québec
have reaffirmed the right of the people of Québec to detenmnine frecly their
political status. From Jean Lesage to Daniel Johnson, Robert Bourassa to
René Levesque, and Jacques Parizeau to Lucien Bouchard, the Heads of the
Québec Government have constantly reiterated the right and the freedom
of Québec to master its own destiny and to opt, if its people so wished, for
sovereignty and independence. Such a consensus brought about resolu-
tions of the National Assembly which were adopted in 1931 and 1931

In light of the imminence of the 1995 referendum, the adversaries of
Québec’s right to choose tried to break such a consensus and seck a decla-
ration that Québec did not possess, neither in virtue of constitutional law
nor international law, the right to achieve sovereignty and independence.
This legal battle was led at the outset by lawyer Guy Bertrand who tried to
prevent the holding of the October 30, 1995, referendum, an attempt which
was not met positively by the Superior Court of Quebec?.

This legal battle was resumed after the referendum and gave rise to an-
other judicial decision of Québec’s Superior Court of Québec in which the
role of constitutional and infernational law in the process of Québec’s ac-
cession to sovereignty was discussed?. Whereas the constitutional dimen-
sion of such process was only debated briefly in relation to the theoretical
character of the issue brought before the Court®, a summary analysis of the
content of the right of peoples to self-determination and of opinions of s¢\v-

8 Bernand ¢ Bign, 11995) RIQ. 2500 (CS). I the conclusions of the: judgra -t (e s
declared that the *Drait Bl 1, under the title an Acr on the futare of Quebac, {.. ] amed &
siving the National Assembly the powor 19 prociain that Queébec bagomo s o sovTess
country without hiaving to fullow e amending procedure preccribed in Part Vv oof HEL'
Constitution Act, 1962, constitutes 4 $orids thraar G the rgits and freedoms ot e df
cant guaranioed by tne Conadian Cparter of Fishe. and Freedoms, and in parncsisg art. 2
3,6, 7, 15 and 24, para. 11 p. 25310

AN

1 Berrand oo Bagin, (15960) 134 D LR o175 151 (Oue, S0 OO, of which sonne oX¢! s
reprinted in appendix 19 horeinnfler

2. p. 305,
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eral publicists on the right of secession was offered by the Court. In its deci-
sion rejecting the inadmissibility plea of the Attorney General for Québec,
the Superior Court declared the following:

‘It must be concluded, then, that there is na clear consensus that the process of
accession by Quebec to sovereignty 15 recognized in international Luw How-
ever. | wonder if it is possible that the recogmtion that is sought pertains to cus-
tomary international law, of which [ take no judicial notice.”®

While refusing to deal the issue at the stage of admissibility and decide
on the meaning and extent of the right of peoples to self-determination, the
Court found however useful to draft questions to which it thought answers
should be given by the Court at the merits stage of the case. Those ques-
tions read as follows;

— Is the right to self-determination synonymous with the right to se-

cession?

- Can Quebec unilaterally secede from Canada?

- Is Quebec’s process for achieving sovereignty consistent with inter-

national law?

- Doesinternational law prevail over domestic law?7

Rather than allowing this case to proceed further, the federal govern-
ment decide to refer the matter to the Supreme Court of Canada and to put
to Canada'’s court of final appeal three questions obviously inspired by the
wording of those drafted by the Québec’s Superior Court. Hence, the nine
judges of the Supreme Court were asked to answer the three following ques-
tions:

‘. Under the Constitution of Canada, can the National Assembly, legislature

or government of Quebec effect the secession of Quebec from Canada
unilaterally?

2. Does international law give the National Assembly, legislature or govern-
ment of Quebec the right to effect the secession of Quebec from Canada
unilaterally? In this regard, is there a right to self-determination under in-
temational law that would give the National Assembly legislature or gov-
ernment of Quebec the right to effect the secession of Quebec from
Canada unilaterally?

b
4. p. 507508,
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3. In the event of a conflict between domestic and international law on the
right of the National Assembly, legislature or government of Quebec to of-
fect the secession of Quebec from Canada unifaterally, which would tuke
precedence in Canada?"®

The Supreme Court of Canada was thus invited to draw an opinion on
the meaning and extent of the right of unilateral secession under constitu-
tional and international law. These questions circumscribed the debate to
the sole question of Québec’s “unilateral” secession from Canada. Such
questions were considered by a reknowned international lawyer, professor
Alain Pellet, as a “blatent attempt at political manipulation.” In spite of (or
was because of 7) this attempt, the Supreme Court refused to simply answer
the questions by the negative and formulated answers which lead to the
unassailable conclusion that Québec has the right to chose its own political
status, and notably to achieve sovereignty and independencel?,

According to the Court, it is not international law which recognizes
such a right, as it only confers a right of secession in limited cases, but
rather Canadian constitutional law which confers on Québec the right to
pursue secession (I). Having been deprived of the desired legal argument,
the government of Canada will attempt to neutralize Québec’s constitu-

5 These questions are contained in the Order P.C. 1996-1497 of September 30, 1946, The
preamble of the order reads as follows:
“Attendu que le gouvernement du Québec a fait connaitre sa position a Veffet que
I'Assemblée nationale ou le gouvernement de cette province aurait le droit de procéder
unilateralement a la sécession du Québec du reste du Canada:
Attendu que le gouvernement du Quebec a fait connaitre sa position & 'eftet que ce droit
de procéder unilatéralement a la sécession du Québec pourrait étre acquis lors du
reférendum;
Attendu que plusieurs Québécois et autres Canadiens sont incertaing quant a la situation
constitutionnelle et interationale qui prévaudrait dans I'éventualité d’une déclaration
unilatérale d'indépendance du gouvernement du Québec;
Attendu que les principes dautodétermination, de volonts populaire, des droits ot libert
és fondamentales, de la primauté du droit, ont été sonjevees dans plusicurs contextes paf
rapport & la sccession du Québec du Canada:
Attendu que le gouvernement du Canada juge opportun de soumettre cos questions & b
Cour supreme du Canadae
A cos causes, sur recommandation du ministre do L Justice ol en vertn de [articl: 54 d-
la Lot sur la Cowr supréme, Son Excellance le Gouverneur en conseil scumeat 2 ke Cour
supreme los questions suivantes: [ ]°

9 See Anne BAYEFSKY, SeitDotermination in Internatisnad Law Quebee and Lessois
Learned, The Hagae, Kluwer Law International, 2000, p. 125,

o Re Secession of Guebec, [199%] 2 5.6 R 217 [hereinafter poforrad 1o as 1
Reforenco)
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tional right to secede by adopting an Act to give effect to the requirement for
clarity as set out in the opinion of the Supreme Court of Canada in the Que-
ioc Secession Reference 11, In its reply, Quebec will affirm, through an Act
sespecting the exercise of the Fundamental Rights and Prerogatives of the
Cuebec People and the Quebec Statel2 its nght to self-determination (10).

I. The Right of Québec to Pursue Secession

Several publicists have argued that Québec had the right to freely de-
cide its political and constitutional future and that it detained consequently
a right to leave Canada to form a sovereign and independent State. Basing
itself, at the domestic level, on the absence of any prohibition of secession
in the Constitution of Canada and the existence of a constitutional conven-
tion'?, stemming from the democratic principle!?, these authors were argu-
ing moreover that Québec’s right to accede to sovereignty was also rooted
in international law and in treaties and other international instruments af-
firming the right of peoples to self-determination.

These arguments have their detractors and several authors have at-
tempted to demonstrate that Québec could not rely on neither constitu-
tional law nor international law to secede from Canadal®. As long as the
courts were not called upon to discuss the issue of the right of secession,
governments had cautiously avoided to define a definite position on such
an issue. But the reference to the Supreme Court by the government of

11 sc 2000, c. 26 [hereinafter referred to as the Clarity Act].
12 S.Q. 2000, c. 46 [hereinafter referred to as the Quebec’s Fundamental Rights Act].
I3 See on this issue Claude BEAUCHAMP, “De I'existence d’'une convention constitution-
nelle reconnaissant le droit & 'autodétermination du Québec”, (1992) 6 RJEUL. 55,
Jean-Maurice ARBOUR, “Le droit international permet la reconnaissance d'une déclara-
tion unilatérale d’indépendance”, Le Soleil, Quebec, 9 octobre 1980, Ghislain OTIS,
“Québec peutdl négocier & deux”, Le Decoir, Montréal, 18 décembre 1991, p. B-8. Read
also the testimony of Professor Henri Brun before the Committee to Examine Matters Re-
lating to the Accession of Québec to Sovereignty: ASSEMBLEE NATIONALE, 1" session,
347 lagislature (Qué.), Journal des débats, % octobre 1991, n© 5, p. CEAS-130, 26 novembre
1591, p. CEAS-270.
See Daniel TURP, “Le droit de faire sécession: 'expression du principe démocratique”, in
Alain-G. GAGNON «t Francois ROCHER (ed ), Répliques aux détracteurs de la souveraineté
du Québec, Montréal, VLB Editeur, 1992, p. 51, reprinted in the present £ssays.
15 See, inter alia, Sharon A, WILLIAMS, Intemational Leyal Aspects of Secession by Quebec,
Background Studies of the York University Constitutional Reform Project n” 3, North York,
York University, Centre for Public Law and Public Policy, 1652.
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Canada compelled the governments to propose detailed Jegsl arouments
and 1o ask the court to solve these issues?™ It was predictable that the Sy
prese Court rally behind the mijority view according 1o whicly there is no
unlimited nght ot secession (A) but the recognition of a constitutional right
of secession was rather unexpeeted (B).

A.  The Predictable Rebuttal of an International Right of Secession

The existence of an international right of secession is discussed by the
Court n its answer to question 2 of the Reference, Ttis analvsed through the
prism of international law and then with regards to the principle of offectiv-
ity

The question of secession in international law is studied from two dis-
tinct viewpoints: firstly in relation to the absence of a prohibition of the
right of secession and sccondly with regards to the right of a peaple to self-
determination. Whereas the absence of a prohibition on the right of scees:
sion does not give rise to a significant development!?) the examination of
the right to self-determination is dealt with in 25 paragraphs and ailows the
Supreme Court to review several international instruments securing a right
to which it reconignizes the status of a “a general principle of international
law."13 Hence, the Charter of the Dnited Naions'®, the lnterabonal Cove-
nants on Human Rights®, the Friendly Retations Declaration’. the Helsinki
Final Act??, \he Vienna Declaration: and Programme of Action™ and the Dec:
laration on the Occasion of the Fiftieth Anniversary of the Unired Nations™!

P kar sclected factume and interventions presented by parties sad futervenaors, se A

BAYEFSKY, op. cit., note &, p. 305-403.
Hence, inone paragraph oaly, the Court statas that;

“Internationad law contains neither aright of unilatoral se cossion nor the cxaplicit desit, "1
such a nght, although such o deniad is, to some extent implicit in the oxoopte
circmustances required for secession to be permittod undor the vz of oo oFl2
Qotermination e.g., Hiee rght of secession tnat Arisos in the cxcention.:d i

oppressed or cobnidd peapl | discussed helow.! Beteronce para. 112
B por 1t

See Adp ndixn 1 the prosent Ess .

See Appendix 2 of e procont Fuuayns

2 See Appending 3 of the prosont £

85,

S e Appendicd of the prosent Frene,

= Sec Appendiy 13 of the pros at By,

A e e e b e it e
s Appendin Yeoof the pres ptitss mes
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re analysed by the Court in order to determine if one or the other of these
istruments confer on Québec the right to unilaterally secede from Canada.

In its first two obscrvations, the Court demonstrates the perilous nature
 the exercise in which the Supreme Court has accepted to engage itself.
he first is to the effect that peoples are the beneficiaries of the right of self-
etermination, and that such a right is not reserved only to States as some
athors have suggested?S. Yet, after having made such an important distinc-

on, the Court shies away from any definition of the word people and,
joreover, refuses to discuss the existence of a Quebec people. The Court
xplains its refusal:

“While much of the Quebec population certainly shares many of the character-
istics (such as a common language and culture) that would be considered in
determining whether a specific group is a ‘people’, as do other groups within
Quebec and/or Canada, it is not necessary to explore this legal characterization
to resolve Question 2 appropriately. Similarly, it is not necessary for the Court to
determine whether, should a Quebec people exist within the definition of pub-
lic international law, such a people encompasses the entirety of the provincial
population or just a portion thereof. Nor is it necessary to examine the position
of the aboriginal population within Quebec. As the following discussion of the
scope of the right to selfdetermination will make clear, whatever be the correct
application of the definition of people(s) in this context, their right of self-
determination cannot in the present circumstances be said to ground a right to
unilateral secession.”8

Thus, in order to answer question 2, the Court does not see fit to make a
gal determination and to acknowledge the existence or not of a Québec
:ople. Yet, the refusal to recognize such an existence could have provided
e Court with a quick answer to question 2, pronouncing that Québec
»uld not invoke the right of self-determination nor be a beneficiary of a
tht of secession derived from the right of peoples to self-determination.

In refusing to decide if individuals residing on the territory of Québec
ere a people or to affirm that the people of Québec and aboriginal peo-

See Stephen SCOTT, “Auvtodétermination, sécession, division, Iégalité: obse rvations”, in
COMMISSION D'ETUDES DES QUESTIONS AFFERENTES A L'ACCESSION DU QLEBEC A
LA SOUVERAINETE, Les attributs d'un Québec souverain, Exposés et ftudes, vol. | p. 583.
Zee also lean-Francols GUILHAUDIS, Le droit des peuples & disposer d'ewxc-memes, Greno-
ble, PUG, 1876, p. 201 and Jean CHARPENTIER. “Le droit des peuples a disposer d'eux-
memes et le droit international positif’, (125853 2 R.Q 0./ 65,

Reference, para. 125 [emphasis is mine].
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ples coexisted on such a territory, the Court appeared to want to leave the
question unanswered. And when the: Court went on later to distinguish the
right to internal and external selt-detcermination, the Court will also maintain
the uncertainty on this issue. Thus, atter having demonstrated that Québec
did not fulfil the conditions to avail itselt of the right of external self-
determination that the Fricndly Relations Declaration appears to have rec-
oznized, the Court states “neithoer the population of the provinee of Quebec,
even If characterized in terms of ‘people’ or ‘peoples’, nor its representative
institutions, the National Assembly, the legislature or government of Qué-
bec, possess a right, under international law, to secede unilaterally from
Canada."®"

It is within the framework of this analysis of the meaning and extent of
the right of self-determination that the Court endeavours to discover the
existence or not of a right of self-determination. It recalls that the right has
an internal dimension, i.¢. the pursuit by a peaople of its political, cconomic,
social and cultural development within the existing State, but that it has an
external dimension which opens the door to a right of unilateral secession.
According to the Court, such a door is closed to peoples which threaten the
territorial integrity of the State, in light of the Friendly Relations Declaration,
the Vienna Declaraiion and the UN. 50" Anniversary Decloration which
protect parent States from such threats2®,

Conversely. the Court seems inclined to admit the existence of a limited
right of secession. The: recourse to external self-determination is opcn to an
oppressed or colonised people. under colonial domination or occupation.
It would also be available to peoples under “alien subjugation, domination
or exploitation outside a colonial context.” But, while affinning that is was
unnecessary to make such detenmination, the Court appears to be favor
able, along with some publicists3!, to the recognition of a right of remedial
secession open to a people which “is blocked from the meaningful exercise

i, para 125 emphesis s mine ]
25t para. 127 of 129,

29 Jd | para, 133,
LS pura 135,
31

Seo Theodor, CHRISTAYVIS, Lo dro O Towtodcdteradnation va delors des
G p. 314 Soe e
Ny Hoven o

dicolomsation. Parts, Ly Documentation francaoise, 19
BOCHHELT, Socossions The Lopitimsy of 20i-Letermin o
Yol Unverary Precs 1474 poad




i Rigii? 0 Choose 811
e Ri

of its right to scli-determination internally. [and] entitled, as a last resort, to
_cercisc it by secession.”

However. the Court adds hastily that such a blocking is not present in
e Qudbece context. This context is referred to by the amicus curiae which
s quoted ubundantly and upon which the judges rest their argument to the
effect that Canada is a “sovereign and independent State conducting itself
in compliziice with the principle of equal rights and self-determination of
peoples and thus possessed of a government representing the whole people
helonging to the territory without distinction.”3%

The Court seems to set aside such an argument that | had put forward
in an article “Le droit de faire secession, I'expression du principe démoc-
ratique” and that was formulated as follows:

‘Even in the hypothesis where the right of secession could only be exercised by
puoples to which an internal right of self-determination has been refused. per-
haps is it possible to argue that the adoption of the Constitution Act 1982 with-
out the assent of the Parliament and government of Québec. as well as the
rejection of the Meech Lake Accord (and ¢f the five conditions put forward by
Quebec) constitute a denial of Quebec’s right of internal self-determination,

The Court replies to this argurnent in the following manner:

“The continuing failure to reach agreement on amendments to the Constitution,
while a matter of concern, does not amount to a denial of self-determination. In
the absence of amendments to the Canadian Constitution, we must look at the
constitutional arrangements presently in effect. and we cannot conclude under
current circumstances that those arrangements place Quebecers in a disadyan-
tuged position within the scope of the international luw rule. S5

The Court’s interpretation entails that if the constitutional order is not
modified to take into account the claims of Québec and that such an order
continues to allow that the totality of the population belonging to the terri-
fory is rupresented in the parent State without any distinction, the right of
internal self-determination is not breached and there is no right of remedial
secession. The internal right of self-determination is thus interpreted in a
restrictive manner. Such a right should constitute, nccording the Supreme

6]

Fewyence, para, 14,
. pora. 126,
e BUTURP e e nefe 14 i tronslotion ]

Roferenee para, 137
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Court, a remedy to sustain objections to the imposition of changes affecting
the political status or the economic, social or cultural development of a
people within a State, and indeed to achieve any desirable additional
autonomy. Such an interpretation deprives the internal component of the
right to self-determination of any real meaning and one can regret that the
Court did not adopt a more original approach on this aspect of the right of

self-determination®.

Thus, the Court concludes that

“neither the population of the province of Québec, even if characterized in
terms of ‘people’ or ‘peoples’. nor its representative institutions. the National
Assembly, the legislature or government of Québec, possess a right, under in-
ternational law, to secede unilaterally from Canada.” 37

After having answered question 2, the Court considers useful to look
into other notions of international law advanced by the amicus curiae. Even
though the interest by the Court for such notions does not change its con-
clusion on the inexistence of a right of unilateral secession under interna-
tional law, it allows the Court to further study the issue of sovereignty and
independence in a larger context.

Hence, the Court will discuss the concepts of effectivity and recognition
and the relationship that these two international law concepts may enter-
tain with the right of self-determination and the creation of an independent
and sovereign State. The interest of this discussion resides with the fact that
“international law may well, depending on the circumstances, adapt to
recognize a political and/or factual reality, regardless of the legality of the
steps leading to its creation.”3

Concerning the principle of effectivity, the Court recalls that “[ijt may
be that a unilateral secession by Québec would eventually be accorded
legal status by Canada and other States, and thus give rise to legal conse
quences.”3? And the Court adds:

36 In this respect, the treatment of the whola issue of the right of self-determination
peoples is considered by an avthor as greatly lacking in onginaiity. q* .
WOEHRLING, “L'avis de la Cour supreme du Canada sur Peventuolle steossion

Québec”, (1999 37 RFD C. 3, p. 21

ST Poforence, para. 135
324 par, 141,

O para. 144,
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+[B]ut this does not suppott the more radical contention that subsequent rec-
ognition of a state of affairs brought about by a unilateral declaration of inde-
endence could be taken to mean that secession was achieved under colour of

alegal right."d‘0

if the Court shows a lack of understanding of the concept and extent of
:nternational recognition!, it is right in suggesting that international recog-
:ﬂtion only has a declaratory effect, in contrast with a constitutive effect.
me,Court declares, rightly so, that recognition “is not alone constitutive of
qatehood and, critically, does not relate back to the date of secession to
e retroactively as a source of a ‘legal’ right to secede in the first place.”*2

But, it is interesting to note that the Court did not refer to recognition
ior the sole purpose to comfort a conclusion to the effect that there is no
right of secession in international law and of presenting, in a right perspec-
ive, the possible role of recognition in the process of the accession of a
people to statehood. The Court also links the question of international rec-
ognition to the answer given to the first question concerning the existence
of a right of secession under domestic rather than international law. The
Court speaks as follows:

“*As we indicated in our answer to Question 1, an emergent state that has disre-
garded legitimate cbligations arising out of its previous situation can potentially
expect to be hindered by that disregard in achieving international recognition,
at least with respect to the timing of that recognition. On the other hand, com-
pliance by the seceding province with such legitimate obligations would weigh
in favour of international recognition.”ﬁ‘3

Y.

I Hence, the Court refers to the European Community Declaration on the Guidelines on the
Recognition of New States in Eastern Europe and in the Soviet Unicn as ‘legal norms”,
without reminding that such norms are only applicable to the member States of the
European Community and do not have a general scope. Furthermore, the Court considers
“[rlecognition occurs only after a territorial unit has been successful, as a political fact, in
achieving secession” (Reference, para. 142), whereas, in some cases, recognition is
granted before such success. On this issue of recognition in the advisory opinion. See
Daniel TURP, “International Recognition in the Supreme Court of Canada's Quebec
Reference”, (1998} 35 Canadian Yearbook of International Law 335 and “Globalizing
Sovereignty——The Issue of International Recognition in the Supreme Court of Canada’s
Reference on Quebec Sovereignty”, reprinted in the present Essays.

Reference, para. 142.
ld. para. 143.
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The legitimate obligations that are referred to in the above-mentioned
passage are those relating to the obligation to negotiate that the Court estab-
lished in answering the first question and from which flows, as the Court
recognizes itself, a right to pursue secession.

B. The Unforeseen Emergence of a Copstitutional Right of
Secession

Rare are the commentators who could have imagined that the Supreme
Court of Canada would recognize a domestic right of secession. If the em-
phasis was clearly put on a constitutional obligation to negotiate, the Court
derived from this obligation a right to pursue secession. Hence, in the
summary of its conclusion, the Court acknowledged explicitly such a right
fo pursue secession. The relevant passage of the opinion should be quoted
in its entirety:

“Quebec could not, despite a clear referendum result, purport to invoke a right
of self-determination to dictate the terms of a proposed secession to the other
parties to the federation. The democratic vote, by however strong a majority,
would have no legal effect on its own and could not push aside the principles
of federalism and the rule of law, the rights of individuals and minorities, or the
operation of democracy in the other provinces or in Canada as a whole. De-
mocratic rights under the Constitution cannot be divorced from constitutional
obligations. Nor, however, can the reverse proposition be accepted. The con-
tinued existence and operation of the Canadian constitutional order could not
be indifferent to a clear expression of a clear majority of Quebecurs that they
no longer wish to remain in Canada. The other provinces and the foceral gov
ernment would have no basis to deny the right of the government of Quebec 0
pursue secession, should a clear majority of the people of Quebec choose thal
goal, so Jong as in doing so, Quebec respects the rights of others."!

Thus, the clear expression, by a clear majority of Quebecers, of their
will to cease to be part of Canada has, as a corollary, the “right to pursue
secession” and to achieve sovereignty and independence, This right i Ehi‘
other face of the constitutional and binding®® obligation o negotiate. The
Court put great emphasis in its answer o the first question on this obligation
which is considered to be, by most commentators. the most original dimelr

14 S
Moy pari. 151 femiphacis is mino ]

LR
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sion of the August 20, 1998, opinion®. This obligation is described by the
Court in the following terms in the infamous paragraph 88 of the opinion;

“The federalism principle, in conjunction with the democratic principle, dic-
tates that the clear repudiation of the existing constitutional order and the clear
expression of the desire to pursue secession by the population of a province
would give rise to a reciprocal obligation on all parties to Confederation to nego-
tiate constitutional changes to respond to that desire. The amendment of the
Constitution begins with a political process undertaken pursuant to the Consti-
tution itself. In Canada, the initiative for constitutional amendment is the re-
sponsibility of democratically elected representatives of the participants in
Confederation. Those representatives may, of course, take their cue from a ref-
erendum, but in legal terms, constitution-making in Canada, as in many coun-
tries, is undertaken by the democratically elected representatives of the people.
The corollary of a legitimate attempt by one participant in Confederation to
seek an amendment to the Constitution is an obligation on all parties to come
to the negotiating table. The clear repudiation by the people of Quebec of the
existing constitutional order would confer legitimacy on demands for seces-
sion, and place an obligation on the other provinces and the federal government
to acknowledge and respect that expression of democratic will by entering into
negotiations and conducting them in accordance with the underlying constitu-
tional principles already discussed.”

This obligation to negotiate has its origins in two of the four constitu-
ional principles defined by the Supreme Court, the principle of federalism
ind the principle of democracy. These principles play a key role with re-
ards to the existence of a right to unilateral secession and in order to an-
wer the first question.

On the principle of federalism, one can perhaps understand that the
mergence of an obligation to negotiate derives from the fact that the
principle of federalism recognizes the diversity of the component parts of

' See Patrice GARANT, "Un an aprés l'avis de la Cour supréeme sur la sécession du
Ouébec—L'élément de plus novateur de Parret: L'obligation de négocier—Mais la Cour a-
Felle sous-estimé ou feint d'ignorer la complexité du processus de négociation quelle re-
commande?”, Le Devoir, Montréal, 20 aniit 1938, p. AG, Peter W. HOGG, “The Duty to Ne-
gotiate”, (1939) 7 Canada Watch, p. 1, and Alan C, CAIRNS, “The Quebec Secession
Reference: the Constitutional Obligation to Negotiate™ (199%) 10.1 Constitutional Forum
A,

Reference, para. 88 [emphasis is mine],
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Confederation, and the autonomy of provincial governments to develop
their societies within their respective spheres of jurisdiction.

The democratic principle is given, in its case, several meanings by the
Conrt. It is understood as a “political system of majority rule’ %' scen as
“connected to substantive goals, most importantly, the promotion of self-
government”>Y and accommedating for “cultural and group identitios. 5 It
comprises also the fundamental value in our concept of a free and democ-
ratic society i.e. the “consent of the governed ™ In relation with the obliga-
tion to negotiate, the democratic principle appears to imply “a continuous
process of discussion”s3 and it is this last dimension of the democratic prin-
ciple thai the Court must have had in mind when it derived froni it the obli-
gation to negotiate.

Besides, is it not in the process of defining the democratic principle that
the Court brings about for the first time the obligation to negotiate and ap-
pears to create an obligations which is not only applicable in the context of
secession, but also with regards 1o an initiative relating to any constitutional
amendment. The Court states:

“The Constitution Act, 1982 gives expression to this principle, by conferring a
right to initiate constitutional change on each participant in Confederation. In
our view, the existence of this right imposes a corresponding duty on the par
ticipants m Confederation to engage in constitutional discussions in order to
acknowledge and address democratic expressions of a desire for change b
other provinces. This duty is inherent in the democratic principle which is a
fundamental predicate of our system of gx‘)vername."54

B, para. 5. This obligation could thus emerge from the fact that this principl: “laciiltat
the pursuit of collective gnals by cultural and linguistic minorities whicl form the e
. . . . r . . . . by Hie
ity within a particular province, This is the case in Quabec, whers the ma; oty of th
53,

popitlation is Franch-speaking, and which possesses o distinet evlture.” I, para, o
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If the obligation to negotiate thus has its source in the principles of fed-
eralisim and democracy, this obligation has also a well-defined content
when it purports to deal with the repudiation of the existing constitutional
order and the clear expression of the population of the province of the
desire to pursue secession. The obligation seems to have two distinct com-

ponents.

The general component of this obligation is to “place an obligation on
_ the other provinces and the federal government to acknowledge and re-
~ spect that expression of democratic will by entering into negotiations and
- conducting them in accordance with the underlying constitutional princi-
ples."55 The specific component of the obligation appears to be “to negoti-
- ate constitutional changes to respond to that desire to pursue secession.”>6

In its opinion, the Court attempts to explain the way in which the gen-
eral component of the obligation must be assumed through a description of
the nature of the obligations and an appreciation of the means that should
be chosen to respect the obligation. The Court reminds firstly that “conduct
of the parties in such negotiations would be governed by the same constitu-
tional principles which give rise to the duty to negotiate: federalism, de-
mocracy, constitutionalism and the rule of law, and the protection of
- minorities.”>” The Court also states that it intends to reject the two extreme
positions: first, “that there would be a legal obligation on the other prov-
- inces and federal government to accede to the secession of a province,
. subject only to negotiation of the logistical details of secession™8, second
 that “that a clear expression of self-determination by the people of Quebec
would impose no obligations upon the other provinces or the federal gov-
" emment.”>?

It is in fact in the explanation relating to the rejection of the first ex-
. treme position that the Supreme Court acknowledges the internal “right” of
- secession of Québec. Hence, in stating that “[n}o negotiations could be
- effective if their ultimate outcome, secession, is cast as an absolute legal

such formula from becoming “an obstacle which could thwart a clear will of Quebecers”
" [my translation]. See José WOEHRLING, “La Cour supréme at-elle voulu se ‘racheter’
pour son attitude de 1982", La Presse, Montréal 10 septembre 1968, p. B-3.

Reference, para. 38.
* oy

7 Id., para. 90.

id.

- id., para. 92 [the underlining is of the Coun].
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entitlement hased upon an obligation to give effect to that act of secession
in the Constitution™” the Court recognizes that Québec is the heneficiury
of a "right”, albeit a right which is not absolute and which is subject to an
obligation to negotiate. In its explanation of the rejection of the second -
extreme position, the Court also reiterates the existence of a “right” of se-
cession by stating that the “[tihe rights of other provinces and the federal
government cannot deny the right of the government of Québec to pursue
secession, should a clear majority of the people of Quebec choose that
goal, so long as in doing so, Québec respects the rights of others. ¢!

After having rejected the extreme positions, the Court explains that it is
the conciliation of the different rights and obligations which ensure the
respect of the obligation to negotiate. In the course of such an explanation,
the Court identifies the parties to the negotiation and refers to the represen-
tatives of the two legitimate majorities, ie. “the clear majority of the popula-
tion of Québec, and the clear majority of Canada as a whaole, whatever that
may be.” But, the Court does not seem to be willing to be specific on the
appropriate means to implement the general component of the obligation
to negotiate, except for the faci that it will suggest that “the conduct of the
parties assumes primary constitutional significance [...] [and that] [t}he
negotiation process must be conducted with an eye to the consiitutional
principles we have outlined, which must intorm the actions of «ll the par-
ticipants in the negotiation process.”t3

The Court continues its analysis on the obligation to negotiate by ex-
posing the potential difficulties of the negotiation®! and in describing the
respective role of the political actors and tribunals in these mattors®™. As it
will do later again in its opinion, the Court refers to the international
“repercussions” of the nonrespect of the obligation to negotiate.

Thus, as a prelude to the views it will later present on the issue of inter-
national recognition, the Court states;

“To the extent that a breach of the constitutional duty to negatiate in accor
dance with the principles described above undermines the legitimacy of 3

60 Id., pars. 0.
61 14, para. 92
b I para. 93,
i I, paras 94 Dihe underdiving is of the Count].

P
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party’s actions, it may have tnportant ramifications at the intematicnal eyl
Thus a failure of the duty to ande i tegotiations and pursue them aecord-
ing fo constitutional pnneiples e urdermine that sovernment's elam te e-
gitimacy which is genorally o precondition for recognition by the inte ranonsl
;cmmunit_v. Conversely, vial:tions of those principles by the foderad or othor
proevincial governments r spending to the request for socossion may undcermine
their legitimacy. Thus o Quebee that had negotisted in conformity with const-
tutional principles and values in the face of unreasenable intransigence on the
part of other participants ot the federal or provineiul lovel would be more likely
te be recognized than a Quebec which did not itself act according to constitu-
tional principles in the negotiation process. Both the legality of the acts of the
parties to the negotiation proccss under Canadien law and the perceived le-
gitimacy of such action, would be important considerations in the recogntion
precess. In this way the adherence of the partics to the oblication to negotiate
would be evaduated in an indirect manner on the intermational plane, 66

As we noticed earlier, this position of the Court carries a Mor conse-
quence fe. to internationalise the process of the accession to SOVereignty
and to grant a role of evaluation to the member States of the international
community®?, The Court thereby invites these States to take into account
not only the international legal norms applicable in the process of recogni-
tion 2.l to which the Court will later refer in the course of its opinion®. byt
aso the principles of federalism, democracy, constitntionalism and the rule
oflaw and of the rights of minorities which it has defined itselt"?.

The Supreme Court of Canada is much more laconic when it discusses
the spucitic component of the obligation to negotiate, j.e. reciprocal obliga-
tion on all parties of Confederation to negotiate constitutional changes to
iespond to that desire. Hence., after having stated that the obligation to
negotiate entails the negotiation by all parties of constitutional modifica-
tions, the Court refuses to identify the amending formula which would be
applicable in the circumstances. In so doing, the Court seems to grant the
wish of the Attorney General of Canada which had asked the Court during

I, v, 105 [ernphasis i fip!
bosop TURP, toe cit, pote 1) p. 43
Relporice, para, 143,
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the pleadings to avoid such identification and justifies her silenice in the
following manner:

‘It will be noted that Question 1 does not ask how secession could be achieved
in a constitutional manner, but addresses ane form of secession only, namely
unilateral sccession. Although the applicability of various procedures to
achieve lawful secession was raised in argument each option would require us
to assume the existence of facts that at this stage are unknown. In accordance
with the usual rule of prudence in constitutional cases, we refrain from pro-
nouncing on the applicability of any particular constitutional procedure to ef-
fect secession unless and until sufficiently clear facts exist to squarely raise an
issue for judicial determination.” 70

Perhaps, this prudence is linked to the problem of, from a Québec
standpoint, the illegitimacy of the Constitution Act, 1982, and notably of its
Part V relating to the amending formulae of the Constitution of Canada.
Such a prudence is related to the fact that the two amending formulas that
could apply in the case of secession, the unanimity rule and the 7/50 rule,
grant in both cases powers to block any constitutional amendment that
would allow for the secession of Québec. A careful analysis of the Court’s
prudence on this question makes Professor Donna Greschner come to the
following conclusion:

"Overall, the Count’s description of the functions of principles and the duty to
negotiate, when coupled with the absence of Part V in the reasoning, leads to
the inference that in the secession context the strict application of Part V rules
will give way to broader principles. The Court's message to political actors is
that the written rules, and the rights of parties that flow from the rules, are not as
important as underlving constitutional principles. The application of principles
softens the existing amending rules. an thus fulfils their raison d'étre of facilitat
ing change,"7!

Professor Guy Tremblay reads in this opinion an implicit amending
formula with regards to the secession of Québec, rocted in the existence of
two legitimate majorities described in the opinion of the Court. Thus, for a
constitutional amendment 1o bring about such secession. it would need to

w0 Reference para, 105,

‘1 See Donna GRESCHNER, “The Quebec Sooession Reforen e Goodbye ty Pat V77 EEES
10.1 Constitutional Forum 19, p. 25, This author adds that * tHhe diminished fmportance of
Part Vomakes sense in the context of secession. The atiending procedures da not it corss
fortably with socession becase they wers pof designed for the purpose of croating twe
new Countnes.” (1)
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ye assented to by Québec, as well as by the resolutions of the federal Par-
fjament and the legislatives assemblies comprising at least two-thirds of the
pther provinces representing at least 50 % of their respective populations.?

Whatever the constitutional amending formula, the fact remains that
~ the Supreme Court of Canada acknowledged the existence of a constitu-
_ tional right of secession which is subjected to an obligation to negotiate.
. some years ago, we had come, albeit through the route of the constitutional
" convention, to an analogous conclusion:

‘Does this constitutional convention recognizing the right of Quebec to self-
determination comprise a right to achieve sovereignty? Precedents point to
such a direction and seem to accept that one of the avenues of self-
determination that Quebec can follow is the accession to sovereignty and in-
dependence. In this sense, the exercise of a right of secession by the people of
Quebec would be respectful of a constitutional convention. The existence of
such a constitutional convention would entail a conventional obligation to
adopt the necessary modifications to the Constitution du Canada in order to
give effect to the constitutional convention and allow for the withdrawal of
Quebec from the federation.”™3

It the intention of the government of Canada was to bring the Supreme
.. Court of Canada to affirm in a categorical way that Québec did not possess
. aright to secede unilaterally and to limit the scope of such a negation, the
- government of Canada must have been disappointed on August 20, 1998.
~ The Supreme Court not only gave a stamp of legitimacy to the promoters of
. sovereignty, but also confirmed the legality of a pursuit of secession based
= on constitutional principles and binding obligations.

Such a disappointment is ultimately translated by a will to neutralise
<~ the opinion of the Court and the adoption of a legislation to give effect to
newly discovered requirements, /e clarity, to which thé government of
Quebec will reply hastily by the affirmation of the fundamental right of the
people of Québec to self-determination.

& See Guy TREMBLAY, “La procédure implicite de modification de la Constitution du
Canada pour le cas de la sécession du Québec”, (1998) 58 R. du B. 423, p. 431 and 432.
On the amending formula applicable to secession. See also the comment of André
TREMBLAY, Droit constitutionnel—Principes, 2¢ éd., Montréal, Editions Thémis, 2000, p.
58-66.

[ D.TURP, loc. cit, note 14, p. 51-52 [my translation}.
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I.  Québec’s Right to Self-Determination

As several commentators have noted the advisory opinion of the Su-
preme Court ot Canada was received favorably by political commentators
in Québec and Canada’™. The Prime Minister of Canada claimed that with
the Supreme Court's opinion the “time of astuteness and winning questions
was over'’™, whereas the Prime Minister of (Juébec suggested that the Count
had buried “federalist myths” relating to the accession of Québec to sover
eignty 6.

Realising perhaps that the opinion of the Supreme Court of Canada was
clearly favorable to Québec sovereigntists’’, the government of Canada
quickly raised the possibility of imposing referendum rules’. However, the
federal government would not go ahead immediately with such a plan and
awaited the result of the Québec election of November 30, 1998, before
defining its position. The re-election of the Parti Québécois will prompt the
government to remind that it did not exclude the possibility of adopting a
piece of legislation dealing with a referendum to be held in Québec.

On December 10, 1999, the government of Canada tabled a document
which was to become Bill C-20 and a Clarity Act which denies, in an una-
vowed fashion, Québec’s right of self-determination (A). Five days later, the
government of Québec replied by the presentation of Bill 99 which became
Quebec’s Fundamental Rights Act and affirmed, more clearly than ever be-
fore the right of the people of Québec to self-determination (B).

A.  The Implicit Denial of Québec’s Right of Self-Determination

After putting forward several options, from a Ministerial Staternent to a
White paper, the federal government chose to table a draft bill to give el
fect, as its title suggested, to the requirement for clarity as set out in the

7 See the numerous reactions to the opinion referred to by Warren J. NEWMAN, T/zc’
Quebec Secession Reference The Rule of Law and the Position of the Atorney General &f
Cenada, Toronto, York University, 1999, p. 7087,

g . N 1

7 See fuan CHRETIEN, “Fini les astuaes!”, Le Devorr, Montréal, 25 aoiit 1808 p. A9 (5
translation].

it See Lucien BOUCHARD, “La démarche souverainiste est legithme”, Lo Devolr, Montrial,

22 a0t 1998, p. A9,

See J. WOEHRLING, foc. cit., note 54

9 See Manon CORNELLIER, “Dion r'exclut pas qu'Ottawa impose es regles rofep ndaires’s

Le Devoir. Montraal, 26 acit 1998, p. A,
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opinion of the Supreme Court of Canada in the Québec Secession Refer-
ence. Adopted in its first reading on December 12, 1999, Bill C-20 was heav-
ily debated in the House of Commons and the Senate, as well as during the
hearings of the legislative committees to which the Bill was referred to for
the purpose of a detailed examination. With the help of several closure
motions imposed in both houses and their respective committees, Bill C-20
was adopted in an expeditive manner, first by the House of Commons, on
March 15, 2000, and then by the Senate on June 29, 2000, the date on which
the Governor General gave her assent to the Bill and on which it came into

force™.

If the Clarity Act recognizes that Québec has a right to secede under
constitutional law and that Canada is thus not indivisible®), a careful read-
ing of the Act tends to suggest it is more a legislation on the obligation “to
refuse to negotiate” insofar as it defines the circumstances following which
the government of Canada “shall not enter into negotiations on the terms on
which a province might cease to be part of Canada.”®! In a legal opinion
related to the Bill and commenting on the numerous references to negotia-
tions in Supreme Court’s opinion, Professor Alain Pellet remarked that the

“‘central idea on which rests the Opinion of the Supreme Court [...] seems to be
that the process as a whole must be dominated by the idea of negotiations (the
word appears at least 57 times, in the singular and plural, in the opinion) [...]
[and] as a consequence, if there can be advantages that the ‘rules of the games’
be defined in advance, it is hardly consistent with the spirit of the Supreme
Court’s opinion that such rules be defined in the absence of any preliminary
negotiation."82

Such an obligation not to negotiate is linked with a mechanism by
which the House of Commons is given a power to determine, by resolution,

™ Fora description of such debates, see Daniel TURP, La nation bdillonnée: le plan B ou
{'offensive d'Ottawa contre le Québec, Montréal, VLB Editeur, 2000, p. 43-73.

A0 Paragraph 3 (1) of the Clarity Act recognizes, a contrario, a right of secession subject to an
obligation to negotiate since it is provides that “[i]t is recognized that there is no right
under the Constitution of Canada to effect the secession of a province from Canada uni-
laterally.” On the question of divisibility, important debates were held during the hearings
of the legislative committee of the Senate and ended with the rejection on an amendment
which would have affirmed the indivisible nature of Canada.

Bl /1. para. | (8) et 2 (4).

82 See Alain PELLET, Avis juridique sommaire sur le projet de loi visant a donner effet i
l'exigence de clarté formulide par la Cour supréme du Canada dans son auvis sur le Renvoi

sur la sécesston du Québec available on the website www dapielturp.ac.ca. [my transla-
tion J.
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if & referendum question and majority are consistent with the requirament
of clarity defined by the law. This procedure is in itself the source of the
implicit denial of Québecs right to pursue secession which the Supreme

Court of Canada derived from the constitutiona] principles of fedaralisy -

and democracy to which the obligation to negotiation is intended to give
effect.

Such an implicit denial of Québec’s right of sccession became even
maore apparent when one carefully examines the provisions on the hasis of
which the government can rely to refuse to enter into negotiations on the
Québec secession. whether it be the provisions on the clarity of the ques-
tion or related to the clarity of the majority.

On the question of the clarity of the question, paragraphs 1 (3) ond (4)
of the Act provide:

At L[ (D In considering the clarity of a referendum question, the House
of Commons shall consider whether the question would result in # cloar ex-
pression of the will of the population of a province op whether the province
should cease to be part of Canada and become an independent State.

(4) For the purpose of subsection (3), a clear expression of the will of the popu-
lation of a province that the province cease to be part of Canada could not re-
sult from

(a) a referendum question that merely focuses on a mandate to negotiate
without soliciting a direct expression of the will of the population of that
province on whether the province shouid cease to be part of Canada; or

ot
O
>

a referendum question that envisages other possibilities in addition to the
secession of the province from Canada, such as economic or political wr-
rangements with Canada, that obscure 4 direct expression of the will of the
population of that province on whether the province should cense to be
part of Canada.”

As we can see, these provisions limit considerably the margin of ma-
nocuvre of a legislative assembly in the exercise of its right to adopt a ques-
tion to which the preamble of the Act refers to™. Not only does the Act
suggest that clarity requir:s that o question necessarily refer to the idea I,h??
A provinee “cease to be part of Canadas and Lecome an independent State

3 he third paragraph of the preamble of the Chariny Act roads a4 follows:

"WHEREAS the sovernment of Y provinee of Canada s entited o consall its popul
tion by referendum on any iesue and Is entitled 10 formulat- the wording of its relort
dum question: [}
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put it takes exception with the clarity of a question that would refer to a
nandate to negotiate or to an offer of a political or economic arrangement
with Canada. One cannot avoid noticing that these two exclusions refer in a
such an obvious fashion to the wording of the Québec referendum ques-
tions 1880 and 19955, Such exclusions are framed in such a way to prevent
the government of Québec to emphasize the obligation to negotiate to
which the Supreme Court refers and which is applicable to both legitimate
majorities, but also to include its sovereignty project in a wider perspective
and to propose to achieve sovereignty while accepting to exercise jurisdic-
tion in common with Canada within a union of a confederal nature®s.

These exclusions find no support in the opinion of the Supreme Court
of Canada. Nowhere in the opinion can we find a suggestion that questions
put the people of Québec in 1980 and 1995 were unclear. Only an abusive
interpretation of the Court's opinion could lead to such exclusions. And the
result of such an abusive interpretation and of the application of a determi-
nation based on such an interpretation would be to deny Québec’s right to
determine freely its political status and to exercise its right to self-
determination®6.

With regards to the clarity of the majority, paragraphs 2 (1) et (2) of the
Act appear to be even less respectful to Québec’s right to pursue secession
to exercise its right of self-determination. To fully understand their meaning,
a careful reading of these provisions can be useful:

“2. (1) Where the government of a province, tollowing a referendum relating to
the secession of the province from Canada, seeks to enter into negotiations on
the terms on which that province might cease to be part of Canada, the House
of Commons shall, except where it has determined pursuant to section 1 that a
referendum question is not clear, consider and, by resolution, set out its deter-
mination on whether, in the circumstances, there has been a clear expression
of a will by a clear majority of the population of that province that the province
cease to be part of Canada.

These two questions are reprinted in Appendix 21 and foilow the excerpts of the Referen-
dum Act, R5.Q., c. C-64.1 through which theses questions were adopted.

See on this question Michel SEYMOUR and Daniel FURP, "Le projet d"ine union conf-
“derale entre le Québec et le Canada~Les competences et les institttions d une urion
confederale”, Le Devoir, Montréal, 18 juin 2001, p. AT ot "L'union caornfédérale—Lunion
confedeérale, une formule de partenariat parmi d'autres” Le Devok | Montréal, 19 juin
2601 p. AT,

)
1o

See on this > Andree LAJOIE, Auis juridiqee <ur la notion de clarté de la question
Renuol sur la seécession du Ouébec accessible sur le site www danie {turp.gc.ca.
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(23 In considering whether there has boeen a elear expression of 5 wif] by a cloar
majority of the population of a province that the province ceass 19 be part
Canada, the House of Commons shall take into account:

(ay the size of the majority of valid votes cast in favour of the sccossionist ape
tion;

(h) the percentage of eligible voters voting in the referendum: wnd
(<) any other matters or circumstances it considers o be relevant.”

Thus, after having been given the right to determine the clarity of the
question, Parliament is invested with the power to determine the clarity of
the majority and to apply criteria which lsck clarity themsclhves. Rather than
stating clearly that a clear majority entails an absolute majority of votes
(50 % + 1), the Clarity Act enumerates threc criteria which confer an abso-
lute discretion to Parliament and could allow it to make a determination
rejecting the universally accepted rule of 50 % + 1. Whether it be the criteria
of the “size of the majority of valid votes™ or of the “percentage of cligible
voters voting”, such size and importance are not quantified and are open to
arbitrary appreciation. As for the criterium that Parliament could take into
consideration “any other matters or circumstances it considers to be rele-
vant'. it is not difficult to realise that this is the antithesis of clarity and a
licence for arbitrariness. The absence of clarity of these provisions has led a
constitutional scholar to suggest that these provisions could be diclared
unconstitutional for vagueness®”.

To justify the absence of more objective norms and to a defined per
centage of valid votes or ligible voters, the promoters of Bill C-20 have
often relied on the notion o “qualitative majority™ to which the Court refors

BT Son Petric GARANT, “Projct de loi C-20 sur Ly ‘clhané—Des medifications «'imirc
Devoir, Mantrcal, [T murs 2000, p. A7, In commenting paragraph 2 (2, of the Bl
sor Carant statod: “Theso criteria are not of o flashing, ¢l Yot aroimpor g
at stake The d-ctiion will affoet the fredom and the socnrity, of loast puyeho!
arcat aumber of citizens, Should it nor b takea on the Lasis of fundansnt
proseribad nvartich: 7of the Canadian Thart 5” Gae of the principles doal v
cral occasions inits numerous judsom e of th Stprerne Court, stipuloat. ¢ the
st b sufficfoqtly prociser they must nog 20 mietod by foovice of constitatia
108y’ As Relet by tie- Coutt, ‘it is .+ prnaiple of fundamenal justc. [..pth
oo o Setia Phovmaceutiond Soejzn 1132 050 R NG 080T
At Deks wrecision o the poiat of not <
The Dooddatin norms noost Bl oot
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to in its advisory opinion®3, However. this notion of qualitative majority
wolers to the referendum process as was very aptly explained by Professor
denri Brun®. In the absence of quantitative criteria, the House of Com-
mens ¢an define the importance of votes validly cast and the percentage of
sdmissible voters at the level it so decides without reference to any objec-
tive criteria.

As we argued so often during the debates relating to Bill C-20 and in
light of the suggestion by Supreme Court of Canada in its opinion of August
20, 1998, that the disallowance power contained in the Constitution Act,
/867 has been abandoned™ the new powers conferred to the House of
Commons to determine the clarity of the referendum question and majority
confer a new power of disallowance. The House of Commons could hence
fisavow the referendum question and consequently an act of Québec's
National Assernbly adopted following a democratic debate governed by
nles set by the National Assembly itself®!. Afterwards, the House of Com-
nons can disallow the result of a referendum and thus the will of the peo-
sle of Québec itself.

The temptation to exercise such power of disallowance will be in-
reased by the fact that the Clarity Act stipulates that the House of Com-
nons must

“take into account the views of all political parties represented in the legislative
ussembly of the province whase government is propaosing the referendum on
secession, any tormal statements or resolutions by the government or legislative
assembly of any province or territory of Canada, any formal statements or reso-
lutions by the Senate, any formal statements or resolutions by the representa-
tives of the Aboriginal peoples of Canada, especially those in the province
whose government is proposing the referendum on secession, and any other
views it considers to be relevant.”®2

Reference, para. 87, The relevant excerpt reads as follows: “Our political institutions are
premised on the democratic principle, and so an expression of the democratic will of the
people of a provinee carries weight, in that it would confer legitimacy on the efforts of the
sovernment of Québec to initiate the Constitution's amendment process in crder to e-
code by constitutional means. In this context, we refer to 4 ‘clear Monity a8 & Guolitative
tvaduation.”

Seeon this subje
Renvoi sur la seice

Henri BRUN, A¢is i wlique sur la notion de clare de lo majerite dans I
slon du Quebec necessible sur e site www dinicl i qe.ca.

Roference para. 55
Seo Referendimm Aot supru, note 24,

Canty Act pira. 105 and 2 ‘2
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Hence. if either one of these institutions or groups view the question oy
the majority as unclear, the House can rely on such view to determine. by
resolution. that clarity is lacking. The acts of the National Assembly of Qué.
bec and of the people come not only under the scrutiny of the House of
Commons of Canada, but are subject to the advice of o multitude of politi-
cal actors which could conscquently bring the governminent of Canada to
refuse to enter into negotiations with Québec and to thwart Qudbec’s right
to pursue secession.

Could this implicit denial of Québec’s right of self-determination not
also have its source in the application of the third and last article of the
Clarity Act? This article makes the accession of Quebec to sovereignty con-
ditional to a constitutionial amendment preceded by negotations on mat
ters which suggests that the borders and the territorial integrity of Québec
could be called into question. Article 3 of the Clartty Act reads as follows:

“3. (1) It is recognized that there is no right under the Constitution of Canada to
effect the secession of a province from Canada unilaterally and that, therefore
an amendment to the Constitution of Canada would be required for any prov-
ince to secede from Canada, which in turn would require negotiations invoh-
ing at least the governments of all of the provinces and the government of
Canada,

(2) No Minister of the Crown shall propose a constitutional arnendment to ef
fect the secession of a province from Canada unless the government of Canada
has addressed, in its negotiations, the terms of secession that are relevant in the
circumstances, including the division of assets and liabilitics, any changes to
the borders of the province. the rights, intorests and territorial claims of the
Aboriginal peoples of Canada, and the protection of minority rights.”

Like the Supreme Court of Canada, Parliament did not identify the
amending formula which would follow the constitutional negotiations bw
tween the federal and provincial governments. Regarding these negotid
tions, the use of the word “at least” could allow for the participation, as
evidenced by the negotiations leading to the Charlottetown Accord: of
other political actors, such as the representatives of (erritorics, Aboriging!
peoples or official language minorities.

In this way, the Parliament teaves open the passibilics of applying 'l,
general amending formuls which roguires unanimity or the spocific (97
procedure. It confers upon itself o marzin within which a rinimal pumbe!
of provinces could provent the adaption of o eonstitutional amendmedt
effecting the secession of Oudhec It would allow such political uctors, wlio
neither detain any fonmnal voht to initiate 4 constitutiongs] aiendmoent not 1o
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articipate in such process, to exert an influence on the actors bestowed
;ith such powers™,

Moreover, in presenting a open-ended list of matters that must be open
» negotiations and in putting the emphasis on issues which could be per-
cived as sources of economic or territorial instability, has the Clarity Act
ot been conceived as a tool to inhibit the possible success of negotiations
/hich would lead to the elaboration of a proposal of constitutional
mendment giving effect to secession and allow Québec to achieve sover-
ignty and independence? The emphasis put on borders and territory seems
3 be used to place Québec in a situation where it might not want to nego-
ate the reduction of its territorial foundation. Perhaps the government of
‘anada could invoke against Québec a violation of its obligation to negoti-
te and its refusal to pursue negotiations, thus preventing the recognition of
juébec by member States of the international community.

This analysis of the provisions of Clarity Act can not prevent us from see-
1g that it has created numerous obstacles for those leading Québec's de-
10cratic struggle for sovereignty and independence and have, in reality,
ttempted to deny Québec’s right of secession.

But, have the architects of the Clarity Act given birth to an unconstitu-
onal legislation? Arguments based on the vagueness of some provisions of
1e Act have been made by Professor Garant®®. Henri Brun stated on his
art that the Parliament of Canada did not have the power to “shield [..]
directly the federal government from its obligation to negotiate imposed
n it by the Constitution.”%°

On this question, an experienced political analyst has demonstrated the very worrying
character of this provision: See Jean-Frangois LISEE, Sortie de secours: Cornment échapper
au déclin du Quebec, Montréal, Boréal, 2000, p. 356-358.

See P. GARANT, loc. cit., note 87 and the text accompanying the note,

See Henri BRUN, "Le Clarity Act est insconstitutionnel—Le gouvernement du Québec
devrait contester par renvoi la constitutionnalité de la loi", Le Devoir, Montréal, 23 février
2000, p. A-7. Professor Brun precedes this affimation with the following argument: “From
a legal standpoint, the idea according to which the Clarity Act would govern the obliga-
{ion to negotiate of the federal government is also inadmissible. In its Reference re Seces-
sion, the Supreme Court repeats that the question of clarity is exclusively a political
question which s not governed by law. but by different political actors acting under the
auspices of the international community. In attempting to centain this notion of clarity a
legal framework totally in the abstract, the federal Parliament is acting, in reality in a
complete unconstitutional manner.” [my translation].
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Yet. could there not be an argument of a more general nature which
could call into question the constitutionality of the Clarity Act in its entirety?

Are we not contemplating a legislation that, in pith and substance, is
neither federal nor provincial, but that should be adopted by way of consti-
tutional amendment. Perhaps, the federal government was conscious of the
fact that a constitutional amendment was the appropriate vehicle to give
effect to what he framed as a requirement of clarity and to delineate the
federal obligation to negotiate to effect the secession of Québec. But the
federal government was well aware of the tact that the adoption of such a
constitutional amendment would be governed.by either the unanimity rule,
which Québec could prevent the adoption of such an amendment, or by
the specific 7/50 procedure which could be called upon and could allow
for adoption, without Québec’s consent, of a constitutional amendment
designed exclusively for Québec.

The government of Canada thus preferred to initiate a federal piece of
legislation and argue that that such law was based on the power of the fed-
eral Parliament to make laws for peace, order and good government™.
- Some argued that federal legislation only relates to the participation of the
Parliament and the government of Canada in the determination of whether
a constitutional obligation to negotiate must be implemented and that such
legislation falls under the exclusive jurisdiction of Parliament of Canada as
in requires a modification of the Constitution of Canada relating to federal
institutions?7,

It is highly contentious however, that the question of secession and the
obligation to negotiate to effect secession be governed by a federal law, as
in dealing with such a question, a judgment must be made with regards tv
an act emanating from another legislative assembly: it thus cannot be con-
sidered as a matter relating solely to federal internal modification proce
dures for the Constitution. In reality, the Clarity Act can be deemOC‘! as
colourable legislation and regarded, for such motive, as unconstitutional™.

Y0 Sen Poter W, HOGG. "La Loi ste Jo clarts est conforme an droit constitutinnnel—La a

sion Stant un geste irrversible. Ly majorite simple ne suffit pas; le gouvorpemaent {éde
o s A , . B ) . oy D

pourrait juger de la solidit® d'un QUL apris Lo vote”, Le Deroir, Montreal, 25 [ovrier 2

p. A7,

YU See Constintion Act, 1932, ait 44 and the comments en such powrs by Boiol

PELLETIER, La miodiicaton consttutionnalle an Canada. Toronto, Carswall, p. 185 et It

= - . : . . . 4Ty e S i . N ot Gud
== Sec Re Upper Charchill Wator Reversioni Act, (19897 1 SR 297 and Henr BRUN ot G
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Having found that the obligation to negotiate has its origin in constitu-
tional principles and having emphasized, as Professor Pellet made clear®?,
on negotiations, the Supreme Court of Canada did certainly not intend to
create a federal unilateral power to amend the Constitution of Canada with
concern to secession. Serious arguments can thus be raised against the
constitutionality of a Clarity Act to which Québec replied by an act which
would explicitly affirm Québec's right to determine its own future.

B. The Explicit Affirmation of Québec’s Right to Self-Determination

Bill C-20 did not leave the government of Québec indifferent. It consid-
ered important to reply to the Clarity Act with a piece of legislation empha-
sizing the prerogatives and fundamental rights of the Québec people and
the State of Québec. After its examination by the Committee on Institutions
of the National Assembly and negotiations to obtain the support of all po-
litical parties represented in the Assembly, Quebec's Fundamental Rights Act
was adopted on December 7, 2000, and assented to by the Lieutenant-
Governor of Québec on December 13, 2000. It came into force on February

28, 2001.

.. Coined as a charter for collective rights!%, Quebecs’ Fundamental
" Rights Act is very similar in its content to an introductory chapter of a na-
tional constitution!®! and raises questions of international and constitu-

% See Alain PELLET's avis, supra, note 82.

10 This qualification was used by the Prime Minister Lucien Bouchard on several occasions,

and notably during the debate on the adoption of the Quebec’s Fondamental Rights Act
on December 7, 2000, where he said:
“The different chapters of this legislation can be summarized as follows: that the State of
Quebec gains its legitimacy from the will of our pecple; that French is the official lan-
guage of Quebec; that our anglophone minority has inalienable rights; that our territory is
inviolable; that the Aboriginal nations must develop themselves and their growth be sup-
ported; and finally a provision which stipulates that no other Parliament or government
can weaken the powers, the authority, the sovereignty and the legitimacy of the National
Assembly nor constrain the democratic will of the people of Quebec to selt-determination
in the future. It is therefore more than a simple legislation; it is more like a Charter of po-
litical rights for the people of Quebec.” [emphasis and my translation are minej.

101 See on this subject D. TURP, op. cit, note 85, p. 151-156. On the question of a Constitution
for Québec, See also Jacques-Yvan MORIN, "Pour une nouvelle constitution du Québec”,
(1985) 30 McGill L./, 171 and Daniel TURP, “Des arguments constitutionnels et un projet
de Constitution Québécoise”, in Michel SARRA-BOURNET (ed.}, Manifeste des inteilec-
tuels pour la souveraineté suivi de Douze essais sur l'avenir du Quebec, Montréal, Fides,
1995, p. 239 and "Révolution tranquille et évolution constitutionneile: d'échecs et
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tional law of interest!V*. It contains provisions affirming the right of the peo-
ple of Québec to self-dctermination. Hence, articles 1 to 3 are to be seen as
the reply of Quebec to the attempt of the federal Parliament to implicitly
deny the right of the people to Québec to self-determination. These threc
articles read as follows:

‘1. The right of the Quebec people to self-determination is founded in fact and
in law. The Quebec people is the helder of rights that are universally recog-
nized under the principle of equal rights and self-determination of pesples.

2. Quebec people has the inalienable right to freely decide the political re
gime and legal status of Quebec.

3. Quebec people, acting through its own political institutions, shall deter-
mine alone the mode of exercise of its nght to choose the political regime and
legal status of Quebec,

No condition or mode of exercise of that right, in particular the consultation of
the Quebec people by way of a referendum, shall have effect unless deter-
mined in accordance with the first paragraph.”

Evidently inspired by the wording of bills presented by the MNA's Fa-
bien Roy in 1978193 and Gilbert Paquette in 19859, Quebec’s Fundamental
Rights Act shows a will to affirm the existence of the people of Québec and
to declare that it is the beneficiary of a right of self-determination.

The three first articles begin with a reference to the people of Quebec
and solidifies the concept referred to in other Québec laws. The people of
Québec had never been elevated to a rank as a subject of law. Such an
affirmation was deemed to be necessary in light of the unwillingness of
Canada to recognise the existence on the territory of Québec of a people o
a nation, albeit a distinct society, but also with regards to the rfusal by the
Su%eme Court itself to deal with the issue of Québec’s existence as a peo-
plel95,

d'lidsitations”, in Yves BELANGER, Eobent COMEAIT and Claude METIVIER (od., Lo -
lution: tranquill: 43 ans plus tard: un biluri, Moviraal VLB Editour 2000, p. 63,

02 e . R . oL L . o VoteTiids
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The affirmation of the existence of the people of Québec was linked to
the recognition of its right to self-determination which is based, as stated by
aticle 1, on fact and on law. With regards to law, article 1 affirms that the
people of Québec are the beneficiaries of “rights” by virtue of the principle
of equality of rights of peoples and their rights to self-determination. One
can note that the terminology used here is that of the Charter of the United
Nations and that there seems to be several rights stemming from these prin-
ciples and right. Among the rights which can be seen to be contained in
such a reference and which are mentioned in article 2 are the “inalienable
right” to choose freely the political regime and the legal status of Québec.
This terminology is close, yet not identical, to the wording of common arti-
cle 1 of the International Covenants on Human Rights which stipulates that
peoples “freely determine their political status and freely pursue their eco-
nomic, social and cultural development.” The article makes clear that de-
termination of the modalities of the exercise of the right is made “alone”
and “through its own political institutions.”

Read together, these three articles are the response to the implicit de-
nial of Québec’s right to self-determination and to the requirements and
conditions that Canada appears to impose on Québec so that the latter can
exercise its democratic right to pursue secession. It is furthermore the recu-
sation of the authority conferred upon the House of Commons by the Clarity
Act, and upon the other political actors enumerated in the Act and which
could also jeopardize the right of Québec to determine alone, acting
through its own political institutions, the mode of exercise of its right to
choose the political regime and legal status of Québec.

Quebec’s Fundamental Rights Act also defines one of the modalities of
exercise of the right of self-determination and opposes to the criteria set
forth in the Clarity Act a criterium much more objective. Thus, the rule of
absolute majority is presented with clarity (50% + 1) in article 4 of the Act
which reads as follows:

‘4. The Quebec people is consulted by way of a referendum under the Referen-
dum Act, the winning option is the option that obtains a majority of the valid
votes cast, namely fifty percent of the valid votes cast plus one.”

It is also worth noting that the article serves to specify that it is the votes
declared as valid that are calculated for the determination of the majority.
This precision appeared to be necessary because of the uncertainty main-
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tained by the Clarity Act on this question, as certain positions tend to caley-
late the majority from the entirety of ballots, being valid or spoiled. 106

The Quebec's Fundamental Rights Act ascribes one last time the right of
self-determination in article 13, which reads: '

“13. Other parliament or government may reduce the powers, authority, sover-
eignty or legitimacy of the National Assembly, or impose constraint on the de-
mocratic will of the Quebec people to determine its own future.”

The importance of this article cannot be ignored as it constitutes an-
other recusation of the Clarity Act and the right which it appears to have
conferred upon the House of Commons and the governiment of Canada to
limit the right of secession of Québec and restrain the democratic will of the
people of Québec to self-determination.

This presentation of the provisions of Quebec’s Fundamental Rights Act
highlights the fact that this law is on a collision path with the Clarity Act.
While the latter Act defines implicitly the methods for exercising the right of
Québec to choose its own political regime and judicial status, the Quebec’s
Fundamental Rights Act reaffirms that these methods are only within the
competence of Québec.

This collision appears so evident that a petition to declare that articles 1
to 5 and 13 are ‘ultra vires, absolutely null and void, and of no force and
effect” was submitted to the Superior Court of Québec and invites the tribu-
nal to declare that these articles

“and any other legislative or executive measure purporting to confuer authority
to establish Québec as a sovereign State, or otherwise to alter the political re-
gime and legal status as a province of Canada, constitutes an infringement and
denial of Petitioner's rights under the Canadian Charter of Rights and Freedoms,
and is accordingly unlawful, invalid, and of nor force and effect.”107

Québec is therefore engaged in a new confrontation with laws that
could either consecrate its right of self-determination or on the contrary
confirm that the Canadian constitutional system limits, or even eliminates
Québec’s right to choose and subjects this province to the will of the rest of
Canada.

EE RN

Y8 Sue REFORM PARTY, The New Canaaa Act, Decembur 1999, p. 1619,
10 Henderson and Equalite Party v. .G o Quebec, Superior Court of Quebec, o 500
065031013, May 9, 2001,
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The adoption of the Clarity Act and the implicit negation of the right of
Quebec to self-determination accentuates without any doubt the constitu-
tional dead lock in Canada. This federal law exacerbates the relationship of
Québec and Canada and creates the illusion that national unity will be
nceessatily preserved. If the Clarity Act was used on the occasion of the next
(Juebec referendum to justify the refusal to assume the constitutional, and
imperative, obligation to negotiate with Québec, it may find itself at the
origin of a serious conflict over legitimacy. In this situation, Quebec’s Fun-
damental Rights Act and the affirmation of Quebecers’ right to self-
determination will contribute to placing the legitimacy of a decision on the
political and constitutional future of Québec first and above all on a Na-
tional Assembly whose members represent the people of Québec,

Twenty-five years after the victory of the Parti Québécaois, it is not use-
less to recall that the question of Québec’s right of self-determination re-
mains a major stake. A stake in which not only are law and politics
intertwined, but in which precedence should be given to a fundamental
political principle, the freedom of peoples, and even further to a legal norm
just as fundamental, their right to choose.



