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I. INTRODUCTION

[1] By s. 293 of the Criminal Code of Canada, R.S.C. 1985, c. C-46, (initially in 1890 and periodically since then in successive revisions to the Code), Parliament has prohibited the practice of polygamy. British Columbia asks this Court to declare whether this prohibition is consistent with the freedoms guaranteed to all Canadians by the Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the Canada Act, 1982 (U.K.), 1982, c. 11 [Charter]. […]
[bookmark: SCJTITLEBookMark124]
II. COURSE OF PROCEEDINGS

[bookmark: BookMark125]A. The Reference Questions

[16] By Order in Council dated 22 October 2009, the Lieutenant Governor in Council referred two questions to this Court for hearing and consideration pursuant to the Constitutional Question Act, R.S.B.C. 1996, c. 68, s. 1 [CQA] :

a)  Is section 293 of the Criminal Code of Canada consistent with the Canadian Charter of Rights and Freedoms?  If not, in what particular or particulars and to what extent?
b) What are the necessary elements of the offence in section 293 of the Criminal Code of Canada?  Without limiting this question, does section 293 require that the polygamy or conjugal union in question involved a minor, or occurred in a context of dependence, exploitation, abuse of authority, a gross imbalance of power, or undue influence?

[17] Section 293 provides:

293(1) Every one who
(a) practises or enters into or in any manner agrees or consents to practise or enter into
(i) any form of polygamy, or
(ii) any kind of conjugal union with more than one person at the same time, 
whether or not it is by law recognized as a binding form of marriage; or 
(b) celebrates, assists or is a party to a rite, ceremony, contract or consent that purports to sanction a relationship mentioned in subparagraph (a)(i) or (ii),
is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years.
    (2) Where an accused is charged with an offence under this section, no averment or proof of the method by which the alleged relationship was entered into, agreed to or consented to is necessary in the indictment or upon the trial of the accused, nor is it necessary on the trial to prove that the persons who are alleged to have entered into the relationship had or intended to have sexual intercourse. […]
V- THE EVIDENCE […]
[bookmark: SCJTITLEBookMark2833]G. Canada’s International Obligations

[794] The AG Canada and several of his allied Interested Persons (primarily the CCRC/Asper Centre and West Coast LEAF) argue that Canada’s obligations under international treaties and customary international law support the prohibition on polygamy.

[795] These participants also argue, as a matter of comparative law, that a review of state practice demonstrates a growing trend to prohibit polygamy worldwide, which supports the continued criminalization of the practice through s. 293.

[796] These principles of international human rights law and comparative law arise primarily in the s. 1 analysis to support arguments that any infringement of Charter rights by s. 293 is reasonably justified.

[797]     Two expert witnesses gave evidence on Canada’s obligations regarding polygamy under international human rights law. 

[798] The AG Canada tendered the evidence of Dr. Rebecca Cook, Chair of International Human Rights Law at the University of Toronto Law School. Dr. Cook was qualified as an expert in international human rights law with a particular focus on women’s rights and states’ obligations.

[799] Professor Turley, of whom mention has already been made, responded to some aspects of Dr. Cook’s evidence in his affidavit.
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1. Canada’s Obligations under International Treaties

[800] Several participants submit that Canada is obligated by conventional international law to take “all available measures” to eliminate polygamy.

[801] The AG Canada has identified the following four treaties to which Canada is a state party as relevant to polygamy:

·                 the International Covenant on Civil and Political Rights, 16 December 1966, 999 U.N.T.S. 171, Can T.S. 1976 No. 47, 6 I.L.M. 368 [ICCPR];
·                 the International Covenant on Economic, Social and Cultural Rights, 16 December 1966, 993 U.N.T.S. 3; GA Res. 2200 (XXI), 21 UN GAOR Supp. (No. 16) at 52; UN Doc. A/6316 [ICESCR];
·                 the Convention on the Rights of the Child, 20 November 1989, 1577 U.N.T.S. 3 [CRC]; and
·                 the Convention on the Elimination of All Forms of Discrimination against Women 18 December 1979, 1249 U.N.T.S. 13; 34 UN GAOR Suppl. (No. 21) (A/34/46) at 193; UN Doc. A/Res/34/180 [CEDAW].

[802] As the Amicus points out, none of these treaties includes the words “polygamy” or “polygyny” in their text. Accordingly, any obligation Canada may have to prohibit polygamy as a state party arises only through interpretations of their more general provisions. 

[803] Each treaty has its own treaty body that monitors state compliance. These bodies review the periodic reports produced by states parties and issue concluding observations that provide an assessment of the state parties’ efforts to fulfill their treaty obligations. They also issue their own general comments or recommendations which are intended to provide guidance to states parties in interpreting the treaties and complying with their obligations. 
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a) Statements by International Treaty Bodies

[804] Dr. Cook’s basic conclusion is that Canada has obligations under each of these treaties, as interpreted by each respective treaty body, to take “all appropriate measures” to eliminate polygyny. 

[805] These treaty bodies conceptualize the harms of polygyny on two different levels. Dr. Cook refers to these as the “inherent wrongs” and “associated harms.” 

[806] On one level, all of these treaty bodies consider systems of polygamy, inevitably polygynous, as constituting an “inherent wrong” that offends each respective treaty’s principle of equality. In her testimony, Dr. Cook summarized the conclusions of these treaty bodies with regard to the inherent wrong of polygyny:

Well, the Human Rights Committee sees the inherent wrong of polygamy of the structuring of the marital relationship in asymmetrical ways, that is one man taking many wives, as inherently wrong and offensive to women’s dignity and equality.
The Women’s Committee thinks about the inherent wrong not only because of the unequal structuring of the marriage relationship, but also because that unequal structuring of the marriage relationship can lead to very negative stereotypes about women that diminish their perceptions of themselves, diminish what they think they can do within the family and in the community. So there’s variations on the theme between those two committees.

[Transcript, 6 January 2011, p. 19, l. 34 - p. 20, l. 1]

[807] On another level, these treaty bodies recognize the harms that are the consequence of the practice of polygamy; particularly where they refer to polygamy as a “traditional harmful practice”. 

[808] As the Amicus observes, none of these treaty bodies has examined the issue of polygamy in a focused and comprehensive way as in this reference. However, their findings of harm are essentially consonant with the evidence of harm before this Court.

[809] These treaties provide a measure of flexibility to states in terms of how they address polygamy and its consequential harms. Dr. Cook describes the obligation as being to take “all appropriate measures” to eliminate polygamy (para. 134). She describes the significance of such terminology at paras. 142-43 of her report:

The use of the term “all” available measures, rather than “any” such measures requires states to be comprehensive in their approach. State practice indicates that, in order for measures to eliminate polygyny to be effective, states feel obligated to use a mix of legal, educational, and social measures. The legal measures include constitutional, civil, and criminal prohibitions.

The challenge is to identify what measures are “appropriate” in what contexts and why. To achieve effectiveness, the nature, types and mix of measures will vary according to context. Where polygyny is deeply entrenched, it might be that criminal law measures are needed to demonstrate the inherent wrongs of polygyny, to punish parties officiating in, facilitating and participating in polygynous unions, and to deter future such practices. Where polygyny is prohibited in law, but persists in practice, positive measures might also be required, such as educational measures, judicial training programs and public awareness campaigns, particularly to eliminate traditions and stereotypes of women that facilitate polygyny.

[810] Crucially, however, this discretion has limits. These measures must be appropriate and effective. In the context of CEDAW, “the ultimate arbiter is the Women’s Committee itself on whether a particular measure is appropriate” (Transcript, 6 January 2011, p. 32, ll. 37-39). 

[811] Another key attribute of these treaty bodies is that they impose positive obligations on the state to not only prevent treaty violations through state conduct, but also through the conduct of private actors. This is a different manner of rights protection than that provided by the Charter, which applies only to state action.

[812] As Dr. Cook notes, each of these treaty bodies emphasizes slightly different aspects of polygyny related to their respective treaties. I will review some of the aspects of each.
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i. CEDAW

[813] Dr. Cook referred most extensively in her report to the provisions of CEDAW and the conclusions of the CEDAW Committee. The text of CEDAW itself does not explicitly mention polygyny, but the CEDAW Committee has strongly and consistently stated that polygyny violates a number of treaty provisions.

[814] The articles of CEDAW that Dr. Cook stated were implicated by polygyny include: 

·                 article 1 - discrimination;
·                 article 2(f) - state obligations to eliminate discriminatory laws and practices;
·                 article 5(a) - sex role stereotyping and prejudice; 
·                 article 14 - rural women; and 
·                 article 16 - marriage and family life.

[815] The CEDAW Committee strongly condemned polygamy in its General Recommendation No. 21, Equality in Marriage and Family Relations, UN CEDAWOR, 13th Sess., (1994), U.N. Doc. A/49/38 (at para. 14):

States parties' reports also disclose that polygamy is practised in a number of countries. Polygamous marriage contravenes a woman’s right to equality with men, and can have such serious emotional and financial consequences for her and her dependents that such marriages ought to be discouraged and prohibited. The Committee notes with concern that some States parties, whose constitutions guarantee equal rights, permit polygamous marriage in accordance with personal or customary law. This violates the constitutional rights of women, and breaches provisions of article 5(a) of the Convention.
This passage leaves no doubt that the CEDAW Committee considers the practice of polygamy a violation of the treaty.

[816] The conclusion in General Recommendation No. 21 is reinforced by the CEDAW Committee’s concluding observations. The Committee has consistently called upon state parties to implement measures aimed at eliminating polygamy. 
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ii. ICCPR

[817] The Human Rights Committee, which monitors compliance with this treaty, has also strongly expressed its disapproval of polygamy. 

[818]     In General Comment No. 28: Equality of rights between men and women (article 3), UN HRCOR, 68th Sess., (2000), U.N. Doc. CCPR/C/21/Rev.1/Add.10, the HRC criticized polygamy (at para. 24) :

It should also be noted that equality of treatment with regard to the right to marry implies that polygamy is incompatible with this principle. Polygamy violates the dignity of women. It is an inadmissible discrimination against women. Consequently, it should be abolished wherever it continues to exist.

[819] The HRC has also commented on polygamy in its concluding observations. The provisions of the treaty that have been held to be violated by the practice are article 3, which requires state parties to undertake to ensure that women and men enjoy all rights under the Covenant equally, and article 26, which prohibits discrimination on the basis of sex, as well as several other grounds.

[820] Article 23(4) of the ICCPR, which requires state parties to “take appropriate steps to ensure equality of rights and responsibilities of spouses as to marriage” is also infringed by any martial system that allows polygyny.
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iii. CRC

[821] In addition to the references in Dr. Cook’s report, the submissions of the BCTF and the CCRC/Asper Centre also refer to the CRC.

[822] According to these submissions, the following provisions of the CRC are implicated by the practice of polygamy: 

a)    article 4 - protection of rights;
b)    article 19(1) - protection from all forms of violence;
c)     article 24(3) - health and health services;
d)    article 28 - right to education;
e)    article 29(b) and (d) - goals of education;
f)      article 34 - sexual exploitation; and
g)    article 36 - other forms of exploitation.

[823] The Committee on the Rights of the Child has not apparently mentioned polygamy in its General Comments. Dr. Cook argues that comments on the importance of preventing teen pregnancy in General Comment No. 4, Adolescent health and development in the context of the Convention on the Rights of the Child, UN CRCOR 33rd Sess., (2003), U.N.Doc. CRC/GC/2003/4, indicate that polygamy falls under the ambit of article 24(3) of the CRC, which requires states parties to “take all effective and appropriate measures with a view to abolishing traditional practices prejudicial to the health of children.” 

[824] Moreover, the Children’s Committee has referred to polygamy in its concluding observations. In Concluding Observations of the Committee on the Rights of the Child: Burkina Faso, UN CRCOR, 53rd Sess., (2010), U.N. Doc. CRC/C/BFA/CO/3-4 at paras. 44-45, for example, the Committee identified polygamy as a discriminatory custom and tradition:

The Committee urges the State party to ensure effective implementation of its National Gender Policy and to strengthen its National Policy on Education to Family Life and set up educational specific programmes for parents and children that challenge discriminatory customs and traditions and stereotypic attitudes regarding the roles and responsibilities of women and girls in the family and promote equal sharing of parental responsibility. The Committee also urges the State party to discourage polygamy by applying legal and administrative measures and conducting awareness-raising campaigns on its adverse effects on children. The Committee further urges the State party to take all the necessary measures to combat domestic violence. [Emphasis added.]

[825] As with the other treaties, Canada has positive obligations to prevent violations of the CRC. These positive obligations are heightened with regard to the CRC as children are, of course, inherently less able to advocate on their own behalf.

[826] The negative impacts of polygyny on education, that have been documented elsewhere, also raise issues under articles 28 and 29 of the CRC, which protect the right of the child to education.
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iv. ICESCR

[827] The Committee on Economic, Social and Cultural Rights [CESCR] has commented on polygamy less extensively than the other treaty bodies. It has not discussed polygamy in its general comments, but has mentioned it briefly in several concluding observations.

[828] In General Comment No. 16, The Equal Right of Men and Women to the Enjoyment of All Economic, Social, and Cultural Rights (Art. 3 of the Covenant), UN ESCOR 34th Sess., (2005), U.N. Doc. E/C.12/2005/4, the CESCR emphasized the crucial importance of equality provisions by referring to article 3 of the ICESCR.

[829] There have been some comments in the CESCR’s concluding observations that confirm the committee’s interpretation that polygamy falls under the ambit of article 3. 

[830] Dr. Cook also argues that articles 12 and 13 of ICESCR are implicated by the practice of polygamy. Article 12 recognizes “the right of everyone to the enjoyment of the highest attainable standard of physical and mental health.” The CESCR has not apparently specifically identified polygamy as violating this provision, however, its General Comment 14, Article 12: The Right to the Highest Attainable Standard of Health, UN ESCOR, 22nd Sess., (2000), U.N. Doc. E/C.12/2000/4, suggests it does (at para. 21):

It is also important to undertake preventive, promotive and remedial action to shield women from the impact of harmful traditional cultural practices and norms that deny them their full reproductive rights.
[831]     It would be consistent with the findings of other treaty bodies to conclude that for the purposes of article 12 of ICESCR, polygamy is a “harmful traditional cultural practice” and that, therefore, article 12 would impose an obligation on Canada to prevent it. This is particularly so given the reports that indicate the practice of polygamy increases the danger a woman will be exposed to HIV.

[832] Article 13 of ICESCR recognizes “the right of everyone to education.” In this sense, the concerns regarding the impact of polygamy on children’s education overlap with the issues discussed above under the CRC.
[bookmark: SCJTITLEBookMark2905]
b) Arguable Limitations on a State’s Ability to Criminalize Polygamy

[833] These treaties contain several provisions that are similar to those sections of the Charter, such as freedom of religion, which the challengers allege are violated by s. 293. One might therefore expect to find statements from these treaty bodies that suggest criminalization (or other means of regulation of polygamy) violates these treaties in some way.

[834] However, I have been presented with no authority from any of these international treaty bodies that suggests polygamy may be a practice that is protected by any of their respective treaties.

[835] In his report, Professor Turley refers to several of these provisions and argues, largely by analogy to issues such as homosexuality, that the criminalization of polygamy conflicts with modern understandings of human rights (at para. 229):
The clear trend of human rights in the last century has been to protect the right of individuals to make such choices absent a clear showing of harm to others or society ‑ beyond injury to majoritarian moral tenets.

[836] As I have set out in some detail earlier in these reasons, there is considerable evidence that polygamy causes a range of harms to its participants and to society more generally. Furthermore, while it can be said that there is a trend toward protecting individual rights, it is also the case that international human rights law demonstrates a particular concern for the protection of vulnerable persons.

[837] In her report, Dr. Cook argues that, properly interpreted, rights under these treaties such as the right to privacy and family life (ICCPR, article 17), the right to freedom of religion (ICCPR, article 18), and the right to enjoy one’s culture (ICESCR, article 15) do not limit the state’s ability to criminalize polygamy. 

[838] Although the criminalization of polygamy may superficially seem to conflict with some provisions of these treaties, it does not appear that any of the relevant treaty bodies have found the practice of polygamy to be protected. This is not surprising, giving their strong condemnation of polygamy.

[839] I am satisfied that the consensus of these international treaty bodies is that the practice of polygamy violates various provisions of the treaties that Canada has ratified. As a state party, Canada has obligations to take all appropriate measures to eliminate polygamy. This includes an obligation to prevent violations of these treaties by private actors through their practice of polygyny.

[840] While it is true, as the Amicus contends, that the obligation to take all appropriate measures does not necessarily require criminalization given the flexibility that state parties are accorded in selecting the means of compliance, criminalization is, nevertheless, one available measure by which state parties can endeavour to eliminate polygamy.
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2. Customary International Law

[841] Dr. Cook suggests there is evidence of an emerging customary rule against sex discrimination. At para. 73 of her report, she further links this customary law rule to “the dominant trend in international state practice … to restrict and in some cases prohibit the practice of polygamy”. 

[842]Determining whether Canada has an obligation to prohibit polygamy due to a binding norm of customary international law is a far murkier process than determining Canada’s treaty obligations. Customary obligations are created by consistent and uniform state practice that is based on an understanding that the practice is required by law (opinio juris). Although the state practice must be “uniform”, this does not require that every state follow the practice. 

[843] Polygamy is still permitted in many countries worldwide, particularly in Africa and the Middle East. I note that in her categorization of countries according to the level of polygyny, Professor McDermott indicates that in at least 47 of 171 countries, more than five per cent of women are in polygynous marriages. In such circumstances, it simply cannot be said that state practice with regard to polygamy is consistent and uniform, let alone that states conduct themselves in a manner that suggests an understanding that they are required by law to prohibit polygamy. 
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3. Comparative Law

[844] The evidence of state practice prohibiting polygamy, though falling well short of the standard to establish a rule of customary international law, may still be relevant as a matter of comparative law. In United States v. Burns, 2001 SCC 7, for example, the Supreme Court of Canada considered evidence of international trends in the context of the death penalty.

[845] The AG Canada submits that a majority of states in the world prohibit polygamy and there is a growing trend in that direction. This submission is based primarily on the evidence of Dr. Cook, who states that a majority of states in the world prohibit polygyny, though she does not provide any exact figures. She does note that polygyny is prohibited throughout the Americas, Western and Eastern Europe and large parts of Asia.

[846] The Amicus disputes the AG Canada’s assertion, arguing that s. 293 has no equivalent in most foreign legal systems, which simply have bigamy provisions akin to s. 290. On that basis, he claims that the AG Canada wrongfully conflates a failure to provide legal recognition to polygyny with a criminal prohibition.

[847] In its Final Submissions, West Coast LEAF provides a summary of efforts in recent years to prohibit exploitative polygyny (at para. 29):

(a) In Benin, the Constitutional Court determined that polygyny was outlawed on the basis that such a prohibition was consistent with its constitution and in particular, its constitutional guarantee of equality of men and women.
(b) The Australia Law Reform Commission refused to recommend the recognition of the legal status of polygyny in 1992 because it offended women’s rights.
(c) Polygyny has been outlawed in France, Turkey, and Tunisia (amongst other states).
(d) In Mauritius, the decision of Bhewa v. the Government of Mauritius upheld the prohibition on polygamy, applying the ICCPR.
(e) In Indonesia, the decision of M. Insa, S.H., Decision Number 12/PUU-V/2007, (The Constitutional Court of the Republic of Indonesia) (2007) held that the judicial and spousal permission requirements for polygyny were reasonable and constitutional limits on freedom of religion.
(f) In the United States, several decisions deal with related matters :

(i) In State of Utah v. Green, a bigamy conviction was upheld despite a freedom of religion claim;
(ii) In Bronson v. Swenson, the refusal to grant a marriage license was permitted, despite a free exercise of religion claim;
(iii) In State of Utah v. Holm a bigamy conviction was upheld against a free exercise of religion claim.

[848] Several of the items on this list do not necessarily support this proposition. It cannot really be said that the prohibitions on polygamy enacted in Turkey (1926) and Tunisia (1956) are recent. The recommendation against recognition of polygamous unions in Australia merely reinforced the status quo, as did the American decisions from Utah.

[849] The strongest examples of recent prohibitions on polygamy are those from France and Benin. However, the French government did not prohibit polygamy in 1993 as such, but, abandoning an earlier family reunification program, merely changed immigration laws so that, with retroactive effect, only one spouse would be recognized for each immigrant. As discussed earlier, under the former family reunification program the number of polygynous families in France had grown significantly, leading to serious social difficulties.

[850] There is not sufficient evidence for me to conclude that there is a distinct trend in state practice towards prohibiting polygamy. While there are some relevant examples of states taking steps to restrict polygamy, they are insufficient to constitute a trend.

[851] Although a collective trend towards restricting polygamy has not been demonstrated, the existing practices of individual comparable jurisdictions are still relevant to this reference in some respects. This is particularly so with respect to the United States, whose own trials and tribulations with polygamy influenced the drafting of s. 293, and France, which has recent experience with the difficulties that arise with a significant level of polygamy. […]

[bookmark: SCJTITLEBookMark3270]VII. THE CHARTER 
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[bookmark: SCJTITLEBookMark3300]b) Effect

 [1080] The rights of women and children to be free from physical, psychological, economic, social and legal harms are enshrined in ss. 7, 15 and 28 of the Charter. Interpretations of numerous conventions and treaties to which Canada is a signatory have also recognized the right of women and children to be free from the kinds of harms that flow from polygamy. International human rights law additionally confirms that polygamy is not to be protected by religious freedom, as the practice tends to deprive women and children of their own fundamental rights.

[1121] In its contextual assessment as to whether freedom of association extended to the right to collective bargaining, the Supreme Court in Health Services first noted that “the language of s. 2(d) is cast in broad terms and devoid of limitations” (at para. 39). It then went on to consider the history of collective bargaining in Canada, collective bargaining in relation to freedom of association in the larger international context, and whether Charter values favoured an interpretation of s. 2(d) that protected collective bargaining. 

[1122] The Amicus submits that including intimate or family relationships within s. 2(d)’s protection would be consistent with the liberty values enshrined in s. 7, in that constitutionally protecting family relationships would enhance human dignity and respect for personal autonomy. It would also be consistent with Canada’s obligations under international law.

[1123] With respect to these same contextual factors, the AGBC says that this Court has heard no evidence regarding the history of associational guarantees in the family setting so as to establish a historical case for inclusion. The consensus in international law is that polygamy should be prohibited. Finally, on the evidence in this case, a right to marry polygamously is inconsistent with and does not promote other Charter rights, freedoms and values.

[bookmark: SCJTITLEBookMark3367]C.              Freedom of Association
[bookmark: BookMark3368]1.               Positions of the Parties

[1122] The Amicus submits that including intimate or family relationships within s. 2(d)’s protection would be consistent with the liberty values enshrined in s. 7, in that constitutionally protecting family relationships would enhance human dignity and respect for personal autonomy. It would also be consistent with Canada’s obligations under international law.

[1123] With respect to these same contextual factors, the AGBC says that this Court has heard no evidence regarding the history of associational guarantees in the family setting so as to establish a historical case for inclusion. The consensus in international law is that polygamy should be prohibited. Finally, on the evidence in this case, a right to marry polygamously is inconsistent with and does not promote other Charter rights, freedoms and values. […]

[bookmark: SCJTITLEBookMark3614]F. Section 1
[bookmark: SCJTITLEBookMark3626]1. Positions of the Parties
[bookmark: SCJTITLEBookMark3629]a) Pressing and Substantial Objective

 [1279] The Attorneys General say that international human rights law and international trends confirm that preventing the harms that flow from polygamy is a pressing and substantial objective. 

[1280] Canada’s international treaty obligations, particularly under CEDAW and the ICCPR, include a duty to take all appropriate measures to eliminate discrimination against women. As part of this duty, the treaty bodies have encouraged member states to abolish polygamy.

[1281] Similarly, the international trend among nations, particularly those to which Canada would invite comparison, is to increasingly restrict polygamy through measures that include criminalization. 

[bookmark: SCJTITLEBookMark3670][bookmark: SCJTITLEBookMark3640]b) Proportionality

iii. Proportionality of Effects

[1316] The evidence demonstrates that polygamy is associated with very substantial harms.  The prevention of these harms is salutary. Some of the beneficial effects of the ongoing prohibition of polygamy include :

a) Increased per-child parental investment, with the expected increase in the mental and physical wellbeing of children overall;
b) Reduced social strife, conflict and crime expected from more uneven distribution of the opportunity to marry;
c) Reduced average age gaps between husbands and wives, increasing equality in marriages;
d) Reduction in sexual predation on young girls;
e) Reducing incentives for male control over women and their reproductive capacity; and 
f)  Consistency with Canada’s international treaty and legal obligations.

[bookmark: SCJTITLEBookMark3714]2.               Conclusion
[bookmark: SCJTITLEBookMark3716]
a)               Section 2(a)

[1351] Finally, and not insignificantly, the prohibition is consistent with, and furthers, Canada’s international human rights obligations. In my view, this adds very significant weight to the salutary effects side of the balance. […]

[bookmark: SCJTITLEBookMark3751]VIII. DISPOSITION

[1358]  It remains then to answer the questions posed on the reference. 
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1. Is Section 293 of the Criminal Code of Canada consistent with the Canadian Charter of Rights and Freedoms? If not, in what particular or particulars and to what extent?

[1359] For the reasons I have given, s. 293 is consistent with the Canadian Charter of Rights and Freedoms except to the extent that it includes within its terms, children between the ages of 12 and 17 who marry into polygamy or a conjugal union with more than one person at the same time.

[1360] For greater clarity, as I have indicated in my reasons, the inconsistency does not extend to persons who marry into polygamy before the age of 18 but are 18 years of age or older at the time of the laying of the Information in respect of conduct that occurred at or after 18 years of age.

[1361] Granting a constitutional remedy in light of that conclusion is not within the terms of this reference. If it were, I would respectfully adopt the approach taken by McLachlin C.J.C. in Sharpe, that is, confronted, as here, with a law that is substantially constitutional and peripherally problematic, one alternative is to read into the law an exclusion of the problematic application. Here, I would do so in respect of the noted group of potential accused persons.

[1362] Alternatively, but to the same effect, I would read down “every one” in s. 293 to exclude the noted group of potential accused persons. 
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2. What are the necessary elements of the offence in s. 293 of the Criminal Code of Canada? Without limiting this question, does s. 293 require that the polygamy or conjugal union in question involved a minor or occurred in a context of dependence, exploitation, abuse of authority, a gross imbalance of power, or undue influence?

[1363] It is interesting to note that the primary question posed here speaks of the “necessary elements of the offence in s. 293...”. The singular is used. That sits well with my conclusion that the elements of the polygamy offence (s. 293(1)(a)(i)) and those of the conjugal union offence (s. 293(1)(a)(ii)) are the same : 

1. an identified person, who
2. with the intent to do so,
3. practices, enters into, or in any manner agrees or consents to practice or enter into,
4. a marriage, whether or not it is by law recognized as a binding form of marriage, with more than one person at the same time.

[1364] Section 293 does not require that the polygamy or conjugal union in question involved a minor or occurred in a context of dependence, exploitation, abuse of authority, a gross imbalance of power or undue influence. 

[1365] The parties did not in any substantial way deal with the offence created by s. 293(1)(b) of the Code and I have, accordingly, assumed that Question 2 is limited to the polygamy/conjugal union offence.

[1366] It remains for the Court to thank counsel for the parties and the Interested Persons.

[1367] Their submissions on the law, their development of the record before the Court, and their demonstrated professionalism throughout have made the timely, efficient and informed disposition of this matter possible and, as well, a rewarding exercise of the process contemplated under the CQA.

“The Honourable Chief Justice Bauman”
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