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Toronto, Canada
September 21, 2018 / 21 septembre 2018
Mesdames et messieurs,
Ladies and Gentleman,
En cette Journée internationale de la paix
, j’aimerais d’abord remercier David Swanson pour son invitation à prendre la parole dans le cadre de cette conférence « #Non à la guerre 2018 » / #No War 2018 ». Cette invitation est une occasion pour moi de faire le point, ici, à Toronto, sur l’Opération Droits blindés / Operation Armoured Rights, telle que mes étudiants et étudiantes de l’Université de Montréal et moi l’avons baptisée.
It is when the Government of Canada confirmed it would not put into question the Canadian Commercial Corporation’s 15 billion US dollars contract for the sale of 928 light-armoured vehicles (LAV’s), by General Dynamics Land Systems Canada (is a part of General Dynamics Land Systems, which is part of the Combat Systems business group of General Dynamics Corporation) to the Saudi Arabia National Guardthat I undertook to to look into the legality of the authorization to export such military equipement. This confirmation came when the Canadian Minister of Foreign Affairs, Stéphane Dion, stated on January 5, 2016 on CBC TV’s Power & Politics that ” almost all our allies are selling weapons to Saudi Arabia. It’s part of the world in which we are “ and that his government, as declared on SRC’s Tout le monde en parle on 24 January 2016, “did not receive the mandate from the people of Canada to stop the sale of weapons “.

In a country governed by the rule of law, a government must respect its legislation and the guidelines adopted pursuant to this legisltion. It must also abide by its international committments. With the help of a group of students of the Université de Montréal and other universities and the support of Mes André Lespérance and Anne-Julie Asselin of the firm Trudeau Johnson Lespérance, acting pro bono, I filed on March 21, 2016 a notice of application for judicial remedy, amended on April 2016, asking the Federal Court of Canada to declare the issuance on April 8, 2016 of export permits for the delivery of light armoured vehicle LAV’S by GDLS-C to the Saudi Arabia National Guard is illegal under Canadian and international law. This application has led to a first judgment of the Federal Court rendered by Justice Danièle Tremblay-Lamer on January 24, 2018 and rejecting our application
. In a judgment rendered on July 6. 2018 by Justices Nadon, Boivin and Gleason
, the Federal Court rejected our appeal. We are now on the eve of filing our request for leave to the Supreme Court of Canada and hope to obtain an authorization to be heard before the judges of Canada’s Court of last resort. The request must be filed before October 1st and we should expect a ruling in the next three to four months.

A second notice of application for judicial remedy was filed on September 20th, 2017 after new facts relating to use of Canadian armoured vehicles in the Eastern Province of Saudi Arabia were made public. A motion to strike this new application was rejected on January 8, 2019 by an order of Justice Luc Martineau
. Awaiting a final judgment on our first application, we decided to suspend our second application.
To better understand the whys and wherefores of these legal initatives or, has some have labelled it, this act of « militantisme juridique » or legal activism, let me remind some facts (I), present the law (II) and discuss the challenge (III).
I- THE FACTS 

To begin, some facts on the contract and the export permits. On February 14, 2014, the Minister of International Trade, Ed Fast, announced that the Canadian Commercial Corporation (CCC) had concluded a contract with the Saudi Arabia National Guard (SANG) for the provision of LAV by GDLS-C. Spread over a period of 14 years, this contract is valued at $ 15 billion
. Under the terms of the contract, it appears that 928 LAV will be produced and delivered to Saudi Arabia in the forthcoming years
.
This contract was immediately the object of criticism
 and has since then been put into question by several Canadian NGO’s, and notably Amnesty International, Project Plougshares and PEN Canada
. Excellent investigative reporting, especially on the part Globe and Mail ’s journalist and parliamentary reporter Steven Chase, has allowed the public to be informed on a regular basis about this contract
.
Yet, it is only after the filing of our notice of application for judicial remedy and pursuant to a request for documents on the part of the the minister of Foreign Affairs contained in this notice that information was provided on the issuance of six export permits on April 8, 2016.  This information was contained in the a letter dated April 11, 2016 which accompanied the only document that the minister has accepted to provide to the applicant, i.e. a Memorandum of Action dated March 21st (date of the filling of our notice), approved and signed by the minister of Foreign Affaires and on the basis of which he approved on April 8th, 2016, the permits related to the exports of LAV’s to Saudi Arabia. This memorandum is heavily redacted and all the all information relating to the specific terms of the contract have been suppressed. A Memorandum of Action to the minister of International Trade dates Decemer 21, 2016, was also later provided to the applicant, but it contains in essence the same information of Memorandum of Action to the minister of Foreign Affairs.
Now for some facts on Saudi Arabia and human rights.

The Kingdom of Saudi Arabia is a country ruled by a dictatorship supported by a powerful army. Saudi Arabia has higher arms expenditures in proportion to its GDP than any other country in the world. Saudi Arabia is also a State which severely and repeatedly violates its citizens’ human rights. 

These severed and repeated violations of human rights by Saudi Arabia are indisputable and well documented. Several reports from credible governmental and non-governmental organizations establish that Saudi Arabia violates the rights to life, liberty, security, equality, protection against torture and other cruel, inhuman or degrading treatment, as well as freedom of conscience and religion, freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication, freedom of peaceful assembly and freedom of association. 

According to these reports, the Saudi State routinely, systematically and widely uses against civilian populations, practices contrary to the human rights protected by international human rights conventions, including the the death penalty, the execution of this penalty by beheading, torture and other cruel, inhuman and degrading treatments, including corporal punishment such as flogging and amputation, interference with freedom of expression, including the repression and arrest of demonstrators.
Saudi Arabia is also at the head of a coalition now intervening in Yemen. Several reports relate to serious violations of human rights and international humanitarian law by this coalition which attacks civilian targets such as hospitals, schools and places of worship, killing thousands of innocent victims.
II- THE LAW

Mindful of the importance of protecting human rights, Canada has adopted policies to strictly control exports of military equipment which could be used in countries showing a persistent record of serious and systematic violations of human rights.

In 1986, the Department of External Affairs issued a press release in which it confirmed the adoption of a new Exports Control Policy for military equipment, which stated inter alia :

The Minister stressed that Canada will not allow the export of military equipment to countries whose governments have a persistent record of serious violations of human rights of their citizens; unless it can be demonstrated that there is no reasonable risk that the goods might be used against the civilian population. “The new policy with respect to countries with serious human rights problems places the onus of proving ‘no reasonable risk squarely on the exporter”. ...

The Government believes Canadians hold strong views about the role which their country plays internationally. They want Canada to maintain a series of defence obligations, most notably in the NATO alliance and within NORAD; they want Canada to participate in peackeeping missions; to seek the maintenance of international order and stability; and to maintain a strong stand against human rights abuses. This latter concern has been clearly expressed by a number of Canadians who are justly disturbed by the lack of respect given to human rights in certain countries. 

This policy, which was based on a Cabinet decision, was never repealed and Canada continues to maintain publicly its intention to comply with it. The measures taken pursuant to that policy are specifically referred to in the Exports Controls Handbook fairs for exporters and published on the website of Global Affairs Canada.

The implementation of this policy falls under the authority of the Minister of Foreign Affairs, who can refuse to issue export permits for munitions under the Export and Import Permits Act. Subsection 3 (1) a) of that Act provides that "the Governor in Council may establish a list of goods and technology, to be called an Export Control List, including therein any article the export or transfer of which the Governor in Council deems it necessary to control for any of the following purposes: (a) to ensure that arms, ammunition, implements or munitions of war, naval, army or air stores or any articles deemed capable of being converted thereinto or made useful in the production thereof or otherwise having a strategic nature or value will not be made available to any destination where their use might be detrimental to the security of Canada’’.
Pursuant to this subsection, the Governor in Council has compiled an Export Control List, SOR 89-202. This list refers to the Wassenaar Arrangement (Wassenaar Arrangement on Export Controls for Conventional Arms and Dual-Use Goods and Technologies) as well as to the Canada's Export Controls GuideThe Export and Import Permits Act provides at subsection 7(1.01), that "[i]n deciding whether to issue the a permit under subsection (1), the Minister may, in addition to any other matter that the Minister may consider, have regard to whether the goods or technology specified in an application for a permit may be used for a purpose prejudicial to: [...] (b) peace, security or stability in any region of the world or within any country".
Without this permit, no person shall export goods included in the list, pursuant to section 13 of the Act, under penalty of a fine and imprisonment for a term not exceeding twelve months.

Section 12 of the Act provides that the Governor in Council may make regulations "prescribing the information, certificates issued by a third party attesting to a softwood sawlog’s origin and undertakings to be furnished by applicants for permits, import allocations, export allocations, certificates or other authorizations under this Act, the procedure to be followed in applying for and issuing or granting permits, import allocations, export allocations, certificates or other authorizations, the duration of them, and the terms and conditions, including those with reference to shipping or other documents, on which permits, import allocations, export allocations, certificates or other authorizations may be issued or granted under this Act". Section 12 of the Act also allows prescribing the considerations that the Minister must take into account when deciding whether to issue import or export allocation such as permits.
Pursuant to this Act, the government adopted the Guidelines concerning the export of military and strategic equipment. These Guidelines reflect the principles of the aforementioned 1986 Exports Control Policy and provide that the export of military equipment must be subject to strict controls to "countries where citizens' rights are subject to serious and repeated violations by the government, unless it can be demonstrated that there is no reasonable risk that the material will be used against the civilian population."
The provisions of the Export and Import Permits Act must be interpreted and applied to give  effect to the Wassenaar Arrangement, which has been incorporated in the Export Control List and whose purpose is to prevent threats to regional and international peace resulting from military exports to countries and regions where the risk of such a threat are higher.
Moreover, Canada is a party to the Geneva Conventions of 12 August 1949 and its Additional Protocol of 8 June 1977, and to the two relevant treaties in this case, the Fourth Geneva Convention on civilian pooulation and the First Additionnal Protocol applicable to international armed conflicts, Every treaty in force is  binding  upon  the parties  to  it  and  must  be  performed  by  them in good faith. By adopting the Geneva Conventions Act, R.S.C. 1985, c. G-3, Canada has incorporated into its domestic law the provisions of the four Geneva Conventions of 12 August 1949 and the First Additional Protocol of 8 June 1977, in particular, which require Canada, as a High Contracting Party, to respect and ensure respect for the conventions and first protocol in all circumstances.
III- THE CHALLENGE

Our challenge has been to convince Canada’s courts the issuance of export permits for LAV’s to be exported to Saudi Arabia violates the Export and Import Permits Act, as interpreted by Guidelines since the Minister of Foreign Affairs acknowledged that Saudi Arabia violates its citizens’ human rights. It also has one of the worst records in terms of respect for human rights.

Considering the events that have taken place in Saudi Arabia as well as  those that have occurred – and continue to occur - in Yemen, , there is a reasonable risk that LAV’s exported to Saudi Arabia would be used against civilian populations. Indeed, LAV manufactured in Canada would have been seen near Najran, a city in the heart of the Yemeni conflict, in late 2015. Moreover, in a report submitted to the UN Security Council in January 2016, experts mentioned the risk that weapons sent to Yemen by Saudi Arabia despite the embargo imposed by the UN Security Council would be found in the hands of radical groups.
We have argued that the Minister’s decision to grant export permits for LAV in Saudi Arabia are illegal, as it is clear that the Minister of Foreign Affairs has been guided by irrelevant considerations in exercising his discretion under the Export and Import Permits Act.

It is also clear in our view that the issuance of such a permits is also in violation of the 1949 Geneva Conventions as well as the Geneva Conventions Act, since Saudi Arabia has violated and is still likely to violate international humanitarian law in Yemen by targeting civilians.  Our argument on the breach of international humanitarian law relied on a 196 page affidavit from Eric David, Professor Emeritus of International Law at the Free University of Brussels. This affidavit provided the courts with a comprehensive analysis of the 
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As I mentioned at the outset, the Federal Court of Canada and judge Danièle Tremblay-Lamer rejected our first application. In its judgment dated July 6, 2018, the Federal Court of Appeal rejected our appeal of the judgment and held that the Minister of Foreign Affairs of Canada had not exercised his discretion unreasonably. In its reasons for arriving at such a conclusion, the Appellate court asserted that "the Minister could, notwithstanding the reasonable risk that the [military] equipment to be exported could be used to counter a civilian population, decide to grant the licenses [export] because, in his opinion, exporting LAVs was in Canada's interest under the EIPA [Export and Import Permits Act] [Our translation]. (our italics)
In its judgment, the Federal court of Appeal also held that the appellant did not have the interest to raise an isssue relateing to the violation of Common Article 1 of the Geneva Conventions on International Humanitarian Law of 12 August 1949. This judgment is unsatisfactory and contains new errors of law that justify the intervention of the highest court in Canada. Therefore, it has been decided to file an application for leave to appeal to the Supreme Court of Canada. We are now on the eve of filing our request for leave to the Supreme Court of Canada and hope to obtain an authorization to be heard before the judges of Canada’s Court of last resort. The request must be filed  before October 1st and we should expect a ruling in the next three or four months.
I remain convinced, as my students and lawyers are as convinced as myself, that we have a strong case. Exporting arms to Saudi Arabia is not only morally wrong, but it is politically irresponsible. But it is alson illegal, under both domestic and international law. And we do hope that an audacious Supreme court of Canada wiil remind Canadian leaders that they must abide by the rule of law.

*****
En vertu du principe de la continuité de l’État, sans doute est-il difficile de révoquer un contrat avec une puissance étrangère. Mais la bonne chose à faire n’est pas toujours la plus facile. Lorsque le gouvernement d’Afrique du Sud violait les droits de la personne en imposant l’apartheid, le Canada n’a certainement pas exporté plus d’armes pour que l’Afrique du Sud puisse renforcer ses politiques discriminatoires. Il a plutôt imposé de larges sanctions économiques pour faire pression sur l’Afrique du Sud afin qu’elle cesse de violer les droits fondamentaux. Le Canada doit retrouver ce rôle international de grand défenseur des droits fondamentaux. Au nom de la conviction responsable, votre gouvernement prend, et en début de mandat de surcroît, une décision irresponsable.
Cette irresponsabilité est éloquemment illustrée par l’argument voulant que si le Canada rompt ce contrat, l’Arabie saoudite trouvera ses armes ailleurs. Tel que l’a reconnu l’ancienne Haute-Commissaire des Nations unies aux droits de l’homme, Louise Arbour, l’argument reste « très, très faible ». Il pourrait excuser de pires comportements. Le Canada ne devrait-il as plutôt prêcher par l’exemple tel que l’ont fait le gouvernement de la Suède et les députés de l’Union européenne et du Royaume des Pays-Bas en empêchant désormais que tout contrat d’armement soit conclu entre un État membre de l’Union et l’Arabie saoudite ?
Le Canada est un État de droit dans lequel les actes du gouvernement sont soumis à la loi. Le gouvernement ne peut justifier son choix par un argument d’ordre économique, philosophique ou stratégique, alors que la législation canadienne interdit l’exportation vers des pays où les droits des citoyens font l’objet de violations sérieuses et répétées de la part du gouvernement. L’Opération « Droits blindés » que j’ai initiée donnera l’occasion aux tribunaux de statuer sur la question du respect par le gouvernement de sa législation ainsi que de ses engagements internationaux. Et il est à espérer que la décision irresponsable que prend le gouvernement en matière de ventes d’armes à l’Arabie saoudite sera sévèrement sanctionnée par le pouvoir judiciaire. 
APPENDIX
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Daniel Turp et les étudiant-e-s de la Génération I (2016-2017) de l’équipe de l’Opération Droits blindés
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Daniel Turp et les étudiant-e-s de la Génération II (2017-2018) de l’équipe de l’Opération Droits blindés
� Je me permets de souligner que l’Assemblée nationale du Québec a adopté, sous mon initiative, la Loi proclamant la Journée internationale de la paix, Recueil des lois et règlement du Québec (R.L.R.Q.), c. J-1.01 [en ligne � HYPERLINK "http://legisquebec.gouv.qc.ca/fr/ShowDoc/cs/J-1.01" ��http://legisquebec.gouv.qc.ca/fr/ShowDoc/cs/J-1.01�]. Adoptée dans sa version anglaise sous le titre An Act to Proclaim the international Day of Peace [en ligne : � HYPERLINK "http://legisquebec.gouv.qc.ca/en/ShowDoc/cs/J-1.01" ��http://legisquebec.gouv.qc.ca/en/ShowDoc/cs/J-1.01�], cette loi a été adoptée le 19 décembre 2017. Elle a été sanctionnée et est entrée en vigueur le 12 février 2018.


� Turp c. Canada (Ministre des Affaires étrangères), 2017 CF 84.


� Turp c. Canada (Ministre des Affaires étrangères), 2018 CAF 133.


� Turp c. Canada (Ministre des Affaires étrangères) et General Dynamics Land Systems Canada Inc., 2018 CF 12. 


� CBC News, « General Dynamics Canada wins $10B deal with Saudi Arabia- Will supply armoured vehicles, equipment, and training over 14 years », February 14, 2014 [on line : � HYPERLINK "http://www.cbc.ca/news/politics/general-dynamics-canada-wins-10b-deal-with-saudi-arabia-1.2537934" ��http://www.cbc.ca/news/politics/general-dynamics-canada-wins-10b-deal-with-saudi-arabia-1.2537934�].


� Several requests to obtain copy of the contract made under Canada’s Access to Information Act were denied and the details of its content are unknown. However, a CBC journalist Murray Brewster « obtained internal records that show the deal struck in February 2014 involved 928 of the most modern light armoured vehicles, known as the LAV 6. Of those, almost 40 per cent — 354 — are standard troop carriers. The order also includes 119 LAV 6 vehicles of the "heavy assault" type, with powerful 105 millimetre canons affixed to their turrets, which were still under development at the time the documents were written. Another 119 are configured as "anti-tank" vehicles and a further 119 are designated as "direct fire" support, with a two-man turret and 30 millimetre chain gun. The remaining vehicles include ambulances, mobile command posts, VIP transports and recovery vehicles equipped with cranes ». The contract also « also involves a 14-year support program that covers ammunition, crew "training in Canada/Europe" and "embedded" maintenance, with a fleet management team in 13 workshops » : see « », Canada's arms deal with Saudi Arabia includes 'heavy assault' vehicles », CBC, March 19, 2018 [on line : � HYPERLINK "https://www.cbc.ca/news/politics/canada-saudi-arms-deal-1.4579772" ��https://www.cbc.ca/news/politics/canada-saudi-arms-deal-1.4579772�].


� See Aljazeera, « Canada-Saudi arms deal has 'significant risk'- As Canada prepares to ship $10bn worth of LAVs to Saudi Arabia, critics urge Ottawa to cease arming repressive regime », April 14, 2014 [on line : � HYPERLINK "http://www.aljazeera.com/news/middleeast/2014/04/canada-saudi-arms-deal-significant-risk-201442134450317440.html" ��http://www.aljazeera.com/news/middleeast/2014/04/canada-saudi-arms-deal-significant-risk-201442134450317440.html�]. 


� See Alex Neve, John Siebert and Tasleem Thawar, « No more Saudi business as usual » January 23, 2015 [on line � HYPERLINK "http://www.amnesty.ca/blog/no-more-saudi-business-as-usual" ��http://www.amnesty.ca/blog/no-more-saudi-business-as-usual�]. See also « What we know about the $14.8-billion deal to provide Canadian-made military equipment to Saudi Arabia », The Ploughshares Monitor, Volume 36, Issue 3, Autumn 2015 [on line : � HYPERLINK "http://ploughshares.ca/pl_publications/what-we-know-about-the-14-8-billion-deal-to-provide-canadian-made-military-equipment-to-saudi-arabia" ��http://ploughshares.ca/pl_publications/what-we-know-about-the-14-8-billion-deal-to-provide-canadian-made-military-equipment-to-saudi-arabia�].


� The numerous articles written by Steven Chase on the Saudi Arms deal can be found at � HYPERLINK "http://www.theglobeandmail.com/authors/steven-chase" ��http://www.theglobeandmail.com/authors/steven-chase�. 
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